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Greeting Members!

Wow! We have had a very busy year. | believe KACDL has
never been mentioned in the press—both nationally and
statewide —as much as it has been this year. SB3 and the
Constitutional Amendment took front and center for us this
year. | am exceptionally proud of the courage our President
David Ward, our Amicus Curiae Committee Chair David
Niehaus, our Legislative Agent Rebecca DiLoreto, KACDL
Member Kenyon Meyer and Past President Ernie Lewis ex-
hibited in challenging this misleadlingly presented and worri-
some Amendment to our Kentucky Constitution. | know many
of you vocalized your concerns about the numerous issues
presented by the proposed amendment, so thank you too As
many of you know, our lawsuit prevailed in the Circuit Court,
the electorate passed the Amendment by 66%, and the Ken-
tucky Supreme Court will hear oral arguments in February.
We did all of this on a shoe string budget against a group
wearing Prada. It hasn’t been easy.

Somehow amidst all of the attention, Rebecca continued to
vet laws being introduced and passed at the Kentucky Capi-
tol. She accepted an invitation to present at the Interim Judi-
ciary Committee, regularly met with key legislators, accepted
multiple invitations to speak publicly about SB3, and is al-
ready gearing up for the short session that is fast approach-
ing. Please read her section regarding changes and focus at
the Capitol.

Last, | want to implore you to consider making a donation to
KACDL. We strive hard to keep membership dues reasona-
ble, but that also means we must keep expenses low. Itis a
difficult thing to do in a technology driven, fast-paced world.
Please consider helping us continue to do the good work that
we do. If you cannot donate your money, think about donat-
ing your time—our committees can use your assistance.

Humbly serving you,


https://secure.membershipsoftware.org/kacdlsecure/donation_pay.asp
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Kentucky Legislature Gearing Up

2019 will be a short legislative season. We have a new Speak-
er of the House, David Osborne, a real estate agent and horse
farmer from Oldham County, Kentucky. He attends Prospect
Christian Church and got his Bachelor of Science degree from
UK. Speaker Osborne’s legislative interests have been in the
licensing and regulation area. However, given his work in the
horse industry, he may be sympathetic to the plight of those
with low level offenses who struggle to secure employment and
he may be supportive of our efforts this coming session at bail
reform. We are fortunate to have a former KACDL member as
Majority Whip, Chad McCoy, out of Nelson County. Repre-
sentative McCoy established the firm of McCoy, Hiestand and
Smith. . His practice areas do not cur-
rently include criminal defense, but he understands the chal-
lenges faced by KACDL lawyers and he is worth engaging on
issues of importance to our membership. The House will also
be led this session by Majority Floor Leader John “Bam” Car-
ney, a Berea graduate, Speaker Pro Tempore David Meade, a
realtor representing Lincoln and Pulaski Counties, and Transyl-
vania graduate, Majority Caucus chairwoman Suzanne Miles. It
is probably easiest to identify your members by your county of
residence at this LRC site

Eighteen bills that impact criminal justice reform have been pre-
filed . . The
one we that can anticipate having the most traction has not yet
been filed. It will address pretrial release.

. From the legislative side,
we anticipate Representative Jason Nemes, Chair of the House
Budget Review Subcommittee on Justice, Public Safety and
Judiciary, to lead the charge on a pretrial release bill that reduc-
es the impact of monetary terms on bail decisions.

Please stay tuned to the next newsletter to learn about other
changes in our Kentucky House and Senate as we launch into
a new short legislative session. The session will open January
8™ | then be in session for Part 1 of the legislature through the
11", with a recess until February 5. Part Il of the session will
launch February 5", concluding March 7. Concurrence days
will be March 12™ and 13" with veto days from March 14"
through the 25™. Sine Die or Adjournment is slated for March
29" KACDL will send out alerts to our kydefend-
ers@simplelists.com. All questions about legislative activities
may be directed to Rebecca Ballard DilLoreto at
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The Sixth Bail Case

The Kentucky Criminal Defense Attorney
Absolutely Must Know

(And Why)

B. Scott West

In February 2017, | authored an article entitled “Five Bail Cases the Ken-
tucky Criminal Defense Attorney Absolutely Must know (And Why),” which
was published in both The Advocate and the KACDL newsletter. The
premise behind the article was that a working knowledge of those five cas-
es was sufficient for the defense lawyer to argue for his or her client’s re-
lease, and make an appellate record in the event of a denial of bail. Those
five cases were: Stack v. Boyle, 342 U.S. 1 (1951), United States v. Saler-
no, 481 U.S. 739 (1987), Adkins v. Regan, 233 S.W.2d 402 (Ky. 1950),
Long v. Hamilton, 467 S.W.2d 139 (Ky. 1971) and Abraham v. Common-
wealth., 565 S.W.2d 152 (Ky. App. 1977). At the time of the article, it
seemed to me that support for every conceivable bail argument that could
be made — abuse of discretion, excessive bail, denial of due process, viola-
tion of statute — could find support in one of those cases, or several of them
acting in combination.

Since then, a new argument for release has emerged: Violation of equal
protection. Historically, equal protection arguments have been unsuccess-
ful where the unequal treatment of the law is due to differences in wealth.
As the United States Supreme Court stated in San Antonio Independent
School District v. Rodriguez, 411 U.S. 1, 93 S.Ct. 1278, 36 L.Ed.2d 16
(1973), “at least where wealth is involved, the Equal Protection Clause does
not require absolute equality or precisely equal advantages.” As our Ken-
tucky Supreme Court explained, there are three levels of review applicable
to an equal protection challenge: “Strict or intermediate scrutiny applies
whenever a statute makes a classification on the basis of a ‘suspect’ or a
‘quasi-suspect’ class, respectively. Conversely, ‘if the statute merely af-
fects social or economic policy, it is subject’ to a less searching form of judi-
cial scrutiny, i.e., the ‘rational basis’ test.” Vision Mining, Inc. v. Gardner,
364 S.W.3d 455 (Ky. 2011)[citations omitted].

As you constitutional scholars are well aware, it takes very little to pass the
rational basis test; hence, arguments based upon unequal treatment due to
wealth or poverty generally fail.

However, when it comes to a loss of freedom, federal case law makes clear
that detention based on wealth is an exception to the general rule that ra-
tional basis review applies to wealth-based classifications. In Williams v.
lllinois, 399 U.S. 235 (1970), the United States Supreme Court ruled that
“[o]lnce the State has defined the outer limits of incarceration necessary to
satisfy its penological interests and policies, it may not then subject a cer-
tain class of convicted defendants to a period of imprisonment beyond the
statutory maximum solely by reason of their indigency.” Id. at 241-242.
Although this case was concerned with incarceration of convicted persons,
Tate v. Short, 401 U.S. 395 (1971) extended the holding of Williams to a
case involving fines:

[Tlhe same constitutional defect condemned in Williams
also inheres in jailing an indigent for failing to make imme-
diate payment of any fine, whether or not the fine is accom-
panied by a jail term and whether or not the jail term of the
indigent extends beyond the maximum term that may be
imposed on a person willing and able to pay a fine. In each
case, the Constitution prohibits the State from imposing a
fine as a sentence and then automatically converting it into
a jail term solely because the defendant is indigent and
cannot forthwith pay the fine in full. Id. at 671.

Although Williams and Tate are not pretrial release cases, they neverthe-
less stand as exceptions to the normal rule that wealth-based distinctions
are subject to the rational basis test when it comes to detention of individu-
als. Any argument that they do not apply to pretrial release cases as well is
not well-founded.
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Member News and Information

Active Member News

Vince Aprile, who practices with Lynch, Cox, Gilman and Goodman
P.S.C., in Louisville, was a featured continuing legal education presenter
at the National Association of Criminal Defense Lawyer’s national semi-
nar, “Decoding & Litigating Mental Health Issues,” in Savannah, Georgia
on October 25-26, 2018. He presented a session entitled “Advocacy and
the Age-Related Mental llinesses of the Elderly Client.” Aprile is a former
member of NACDL’s Board of Directors and currently a co-chair of its
Ethics Advisory Committee (2010-present). Vince says he was the pre-
senter, not an exhibit.

Important News and Updates

We have an ongoing promotion for Public Defenders. Any public defender,

regardless of years of practice, can now join KACDL for $50 for 12 months.
Hurry up and tell your friends -- this offer expires December 31, 2018. They
can join online here.

We now have a website user guide. To learn how to navigate our tech
world, please click here to access an easy to follow guide.

SCHOLARSHIP OPPORTUNITIES

Are you a young defender or do you know a young defender who wants to be a
member of KACDL? We have sponsorships available.

Get a Young Defender Scholarship Application

New Members

Please welcome the following new members:

Ni chol as Alig, Wi Aderey Williams,
Donald Aaron, Fl|l oXemmceFr ame, DPA
Mel ani e Foote, Frankfort

Samuel Potter, Frankfort

John Wampl er, Lawvaernocne bRiirgggs, L aGr a
Eli zabeth Curti n,GrlLeagGrBaenrgrey , Gl asgo
Sarah Dail ey, Mo rReohbeeardt Mey er , Loui
William Melton, Haozhaor dBeaul i eu, Lag
William Tracy, L eyinntghtioan Magr uder |,
Euva Bl andf ord, Lloouhins vKieloluegh, Loui s

Yvette DelLaGuar diCuh,r ilsottMiusivairyl, | & oui s

Donovan Wood, Louisville

Please welcome the following new life member:

Mar cos Gar z a, Knoxville TN

Do you have an intern, friend, or family member graduating from law school?
Give that graduating law student a gift of KACDL membership! Law students
can join for one year at a rate of $25 and membership includes FREE CLE reg-
istrations! Get a member application
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DANIEL T. GOYETTE STEPPING ASIDE AFTER
LONG AND DISTINGUISHED TENURE AS
LOUISVILLE METRO CHIEF PUBLIC DEFENDER

Louisville, KY, August 31, 2018 - - The board of directors of the Louis-
ville-,Jefferson County Public Defender Corp. announced today that
Daniel T. Goyette, its Executive Director and Louisville Metro’s Chief
Public Defender for the past 36 years, is stepping aside after a long
and distinguished tenure leading the organization. He will continue to
serve the office as Defender Emeritus, focusing his time, energy and
expertise on improving the criminal justice system and supporting the
interests of indigent defense, as well as acting as consultant, mentor
and special advisor to the office and its leadership team. Goyette will
be succeeded by his top aide, Leo G. Smith, whom he hired as a staff
attorney in 1982 and promoted to Deputy Chief in 1996. The transition
will take place sometime this fall.

“It has been an honor to lead this organization and serve with the spe-
cial people of this office over the years to accomplish an important and
noble mission. We have been motivated and sustained by the privi-
lege — and it is a privilege — to represent the poor and needy under the
most difficult of circumstances. The decision to step aside was not an
easy one, but the time has come to pass the torch, and it was made
easier knowing that a capable and committed attorney like Leo Smith
is ready and willing to continue the good fight and lead the program
into the future,” said Goyette.

In making the announcement, board president Bob Ewald stated, “Dan
Goyette is, without question, the best public defender director in the
United States. The good news is, because of his outstanding work,
Dan steps down leaving an outstanding staff that will carry on his re-
markable achievements.” Goyette began his career with the office in
1974 as a staff attorney, and served as Chief Trial Attorney and Asso-
ciate Director before being appointed in 1982 to succeed Col. Paul To-
bin, the state’s first public defender. Goyette’s leadership of the office
has spanned the administrations of nine (9) different Commonwealth’s
Attorneys (Ed Schroering, Dave Armstrong, Paul Richwalsky, Todd
Hollenbach, Ernie Jasmin, Nick King, Marc Murphy, Dave Stengel and
Tom Wine). During that time, the office has handled over a million cas-
es in the trial courts, as well as many hundreds more in the state and
federal appellate courts, including six (6) arguments before the Su-
preme Court of the United States.

Goyette personally represented defendants in several high-profile
murder cases over the years, including Lester Rose, Jr. (the “Lake
Dreamland” case), Kirk Tiff (the “Boxhill Murders” case), and Kenneth
Bailey Miles, Jr. (the “Lincoln Federal Savings & Loan” case), suc-
cessfully defending each of them against the death penalty. He cur-
rently represents death row inmate Gregory Wilson in a controversial
post-conviction case from Northern Kentucky. To date, he has blocked
Wilson’s execution on three different occasions. The case is now
pending before Judge Phillip Shepherd in Franklin Circuit Court con-
cerning the legality of lethal injection procedures.
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Under Goyette’s stewardship, the office has grown from a staff of 22
attorneys to 78 this year, with an annual budget of approximately $9
million. The office has been nationally recognized as a model pro-
gram, achieving a number of awards for the high quality of its advoca-
cy and its exceptional work in achieving equal justice on behalf of indi-
gent defendants, as well as for implementing several innovative pro-
jects that have bettered the court system.

Goyette has received numerous individual honors for his professional
achievements, as well as for his contributions to the justice system
and his service to the community, with recognition ranging from the
President of the American Bar Association to Kentucky’s Chief Justice
to Mayor Greg Fischer. He has served as President of the Louisville
Bar Association and the Kentucky Association of Criminal Defense
Lawyers, and he was named outstanding lawyer in the state by the
Kentucky Bar Association in 2007.

In accepting the appointment and thanking the board of directors for

the opportunity, Smith said, “l had the great good fortune to be hired
by Dan Goyette, and to benefit from his training, advice and example
in all the years that followed. No one can or ever will replace him. His
record of achievement as a lawyer and as the director of our office is
virtually unparalleled in the defender community anywhere in the na-
tion. | will do my best to uphold the high standards he set and exhibit
the kind of committed leadership he modeled.”

**Official Press Release by Louisville-Jefferson County Public De-
fender Corporation ***

“THE BEST LEGAL MINDS Voney Can’t Buy”

“THIK ‘KK 4 “WITHOUT QUESTION
l III‘ I),!" JNSE el the best public defender director :
That Never Rests in the United States.”

“JRREPLACEABLE? “EXCELLENCE IN ADVOCACY”

A NEW YEAR'S EVE-EVE
‘ TRIBUTE TO DAN GOYETTE

Join the public defender statl and board of directors to recognize and celebrate
Dan’s 36+ years as Chief Public Defender and all that he stood for and accomplished
during his leadership of the Louisville Metro Public Defenders Otfice.

WHEN: Sunday, December 30, 2018 (2:00 to 5:00 pan.)
WHERE: Ward 426 Restaurant & Bar (426 Baxter Ave. at Lexington Rd.)
WHAT:  Open House Reception with Appetizers and Cash Bar

(with % of the proceeds to charity)

WHY: (1) to honor Dan

(2) 10 benefit Gildas Club Louksville and
‘The Leukemia & Lymphoma Soclety; and

(3) to enjoy a good time with friends and colleagues ot the end
of an era and the onset of a New Year, all for a good cause!

‘Ihis is an event you wor't want (o miss!

CELEBRITY BARTENDERS! < OPEN MIC!

We Have To Make It Happen”
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2018 KACDL Awards Luncheon

Waterford Room, Galt House, Rivue Tower, 25th Floor
Friday, October 26, 2018, 12-1:00p

W. Robert Lotz Public Policy Award
Rep. Jason M. Nemes (33rd District), Kentucky House of Representatives

Presented to a member of the legislative or executive branches of government who has established and/or
implemented public policy that protects individual liberties, ensures a fair process, and guarantees reliable
results in criminal cases.

Fair Administration of Justice Award
Hon. Charles L. Cunningham, Jr., Jefferson Circuit Court (Div. 4), 30th Judicial Circuit, Louisville, KY

. Presented to a member of the judiciary who has served and advanced the interests and
cause of justice by fairly applying constitutional principles and impartially presiding in criminal proceedings.

. Media Award y
Ben Kleppinger, Reporter, The Adv t Danville, KY

Presented to a reporter or editor who hasinformed Kentucky citizens about the critical constitutional roles of criminal
defense lawyers, public defenders or criminal defense organizations in ensuring the individual liberties guaranteed
by our Bill of Rights.

Bill of Rights Enforcer Award
Marbyne Israchian, PhD., Chnical Psychologist, Atlanta, Geory
Donna Brown, KACDL Executive Director, Hebron, meg

Presented to a citizen who, while not a practicing criminal defense lawyer, has effectively supported and vigilantly
protected the Bill of Rights for all citizens accused of crime and subjected to prosecution by the government.

Gail Robinson Juvenile Justice Award

Karen Faulkner, Esq., Faulkner Kaelin Law Office, Louisville, KY

Presented to a member of the bar in recognition of outstanding contributions to and exceptional achievement
in the development of juvenile law and the representation of children in delinquency and transfer proceedings,
as well as in matters involving status offenses and detention.

Clarence Darrow Prodigy Award

Miranda Hellman, DPA Post-Conviction Branch, Frankfort, KY

Presented to a member of KACDL who has been practicing law for less than 5 years and has demonstrated
precocious legal knowledge and trial skills as a criminal defense advocate, as well as an uncompromising
commitment to aggressively defending clients in the spirit and best tradition of Mr. Darrow.

Frank E Haddad Jr Award
Daniel T. Goyette, Louisville Metro Public Defender

Presented to a criminal defense lawyer in recognition of exceptional professional achievement which has
had a profound effect and sustained impact on the protection of the constitutional rights of citizens
accused or convicted of a criminal offense.

Distinguished Service Award
David M. Ward, Esq., White, McCann e Stewart, PLLC, Winchester, KY

Presented to a member of KACDL whose service to the organization and contributions to its
mission have resulted in significant improvement of the criminal justice system.

Special Recognition Ceremony
KACDL




KACDL: Advocating Key Liberty Issues; Educating Criminal Defense Practitioners; Advancing Justice for Kentuckians

KACDL IS HAVING A SOCIAL!

Please join us on the Hill, Keeneland’s Hill not the
Capitol! We will be getting together tailgate style for
Kentucky’s finest sporting event—horse racing!

When: Saturday, April 13

Time: 11 am—Iast race of the day.

Where: Keeneland “The Hill”, Lexington, KY

*BYOB with burgers and accompaniments served*
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those that have
donated!

DONATE NOW

3PDITOT O A 9101 Cc $AEAT AAO
Sponsor a Young Defender today! Your donation is 100% tax
deductible and will support a Young Defender desiring to join our
organization. Regular Young Defender Membership rate is $50
per year for Public and $75 per year for Private.

DONATE NOW

KACDIContact I nfor

Donna Brown, Exe

Emadilrect or @k ac
(5021 39%4

P. O. Box 326
Hebr on, KY 41
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