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PRESIDENT’S COLUMN  

Dear KACDL Community, 

 

 Most, if not all of you, recently received an email from me 
wherein I recounted the oral argument before the Kentucky 
Supreme Court on February 8 on our “Marsy’s Law” case.  
As I stated to you, KACDL’s position is that the voting public 
should be made fully aware of the substance of any pro-
posed amendments to Kentucky’s Constitution in any ballot 
question placed before them, and that this is required by the 
Kentucky Constitution.  If you would like to read the full 
email, you can find it here.   

 Yet, our work will not end with whatever is the final result of 
our litigation of Marsy’s Law.  Every year, at every legislative 
session, there are bills introduced which, if passed, continue 
to bring our Commonwealth closer to a “prison state.”  New 
crimes are introduced.  Penalties to old crimes are en-
hanced.  Constitutional rights are eroded.  Often, our legisla-
tors are well-intentioned, and simply want to plug what they 
perceive as gaps in our jurisprudence, gaping holes which 
allow criminal activity to go unpunished, or insufficiently pun-
ished.  Too many times, however, plugging the hole means 
catching up clients in other, less harmful circumstances 
which fit within the wording of the bill, but not its spirit or in-
tent.  It is our calling to protect our clients from the adverse 
consequences of this wording of the bill. 

 At last year’s strategic planning session, it was agreed up-
on by the participants that one of KACDL’s most important 
missions is to meet these issues head on, and provide sage 
advice and testimony to our legislators so that the unfore-
seen collateral consequences to continuous criminal law en-
actment are minimized or avoided.  So let us keep fighting 
the good fight, and let us add more soldiers to the fight; Go 
find your brothers and sisters of the criminal bar who are not 
yet members of KACDL, and urge them to join.  The quality 
of our voice is not strained; but the quantity of our voices 
could use more volume. 

 

 Keep the faith. 

 Scott 

B. Scott West, President, B. Scott West is the Deputy Public Advocate for the Kentucky Department 
of Public Advocacy in Frankfort, Kentucky; prior to that, Scott was the General Counsel for the agen-
cy from 2011 through October 2017.  He has been the Bluegrass Regional Manager in the Richmond 
Field Office, Directing Attorney for the Murray Field Office, and a staff attorney in the Hazard Field 
Office.  For the last 10 years, he has taught search and seizure law, as well as Miranda law, in DPA’s 
Public Defender College.  He is the recipient of the 2017 Kentucky Bar Association’s Thomas B. 
Spain CLE Award, the 2015 KBA Bruce K. Davis Bar Service Award, the 2014 Kentucky Association 
of Criminal Defense Lawyers’ Frank E. Haddad, Jr. Award, and 2011 DPA Gideon Award, 2011.  He 
is a member of the KBA Ethics Committee . 

https://kacdl.membershipsoftware.org/Files/Newsletter/2019/Scott's%20email%20Ky%20Sup%20Ct.pdf
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To view online Calendar, please click here 

Remember, KACDL Members are          
ALWAYS welcome at Board Meetings!  
Our Next Board Meeting is scheduled 
for:             

Friday, April 5 
Fayette County Courthouse 

Lexington, KY 
3:00-5:30 PM 

 

KACDL OFFICERS 

Board of Directors & Standing 
Committee Chairs 

Officers* Directors-at-Large Directors ex officio Directors Emeritus 

  Jerry J. Cox  David Ward* William E. Johnson 

 President Karen Faulkner  Amy I. Hannah W. Robert Lotz 

 B.Scott West Frank Mascagni, III  R. Tucker Richardson Brad Coffman 

 President@kacdl.net Rachael O’Hearen  David Hoskins Bette J. Niemi 

  Brad Clark  Larry D. Simon Russell J. Baldani 

 President-Elect Brent Cox  J. Guthrie True Mark A. Bubenzer 

 Angela Rea  Ryan Vantrease  William G. Deatherage   

  Patrick J. Renn  Ernie Lewis  Samuel Manly (d0 

 First Vice-President Wilbur M. Zevely  Edward C. Monahan 
Frank E. Haddad, Jr. 
(d.) 

 Brad Clark  Abe Mashni Daniel T. Goyette  Charles Coy (d.) 

    Mark Stanziano (d.) 

 Executive Director      

 Donna Brown      

 director@kacdl.net       

        

Legislative Agent KY Public Advocate Louisville Public Adv  

Rebecca DiLoreto Damon Preston Leo Smith  

 

 

Amicus Curiae amicuscuriae@kacdl.net David Niehaus 

Lawyers Strike Force strikeforce@kacdl.net Russell J. Baldani 

Rules rules@kacdl.net William G. Deatherage 

Education education@kacdl.net B. Scott West 

DUI (Sub Committee of Education) dui@kacdl.net Rachael Neugent 

Finance finance@kacdl.net Jerry J. Cox 

Legislative legislation@kacdl.net Rebecca DiLoreto 

Membership and Governance membership@kacdl.net Daniel T. Goyette 

KACDL Standing Committees and Chairs*  

*Denotes members of the Executive Committee 

Committees: To express interest, please login to your online account here. Under “My Com-

mittees and Groups” click “join” and the Committee Chair will be in contact to discuss any 

open positions and/or approve your membership. 

http://www.kacdl.net/calendar_list.asp
mailto:president@kacdl.net
mailto:director@kacdl.net
mailto:amicuscuriae@kacdl.net
mailto:strikeforce@kacdl.net
mailto:rules@kacdl.net
mailto:education@kacdl.net
mailto:dui@kacdl.net
mailto:finance@kacdl.net
mailto:legislation@kacdl.net
mailto:membership@kacdl.net
http://www.kacdl.net/login.asp


KACDL: Advocating Key Liberty Issues; Educating Criminal Defense Practitioners; Advancing Justice for Kentuckians 

Angela Rea,  Editor   KACDLNews@kacdl.net 

LEGISLATIVE NEWS, Advocating Key Liberty Issues 

 Rebecca Ballard DiLoreto,  KACDL’s Legislative Agent, can be reached at 

Legislation@kacdl.net or Rebecca.diloreto@gmail.com  (859) 327-3990  

Two bills passed out of the Senate Judiciary the first week of the ses-

sion. The first SB 70 creates the crime of strangulation and makes it a 

Class D Felony. KACDL testified against the bill. The bill was spon-

sored by Senator Kerr. Initially, the bill was limited to blocking the 

nose or mouth and required a mental state of “knowingly.” The 

sponsor submitted an amendment that reduced the mental state re-

quired and enlarged the impacted body area to include the “torso” 

The Commonwealth Attorney Lou Anna Redcorn testified in favor of 

the bill saying that this bill would allow for conviction without any 

medical proof and that typically criminal defense attorneys demand-

ed such proof. Thus, prosecutors can now more easily secure a con-

viction. Though the bill’s sponsor and community advocates claimed 

the bill was to address domestic violence situations, by its language 

the bill is much broader. The substance of the bill is as follows: 

 (1) A person is guilty of strangulation when the person, without con 

sent, wantonly impedes the normal breathing or circulation of  the  

blood of another person by:  

(a) Applying pressure on the throat, neck, or torso of the oth-
er person; or   

(b) Blocking the nose or mouth of the other person.   

(2) Unless the conduct is covered under another provision of law  
providing a greater criminal penalty, strangulation is a Class D felony. 

 

Members of Senate Judiciary discussed whether or not this bill was a 

lesser included offense of assault. They reached no conclusion. Nor 

did they explain the meaning of subsection (2) of the bill. It is antici-

pated that the bill will be passed out of the Senate and move to the 

House. KACDL members are invited to contact their legislators and 

ask why we would want to use a wanton mental state for conduct 

that could then be prosecuted without intentional action. Additional-

ly, we could conceive of several scenarios where pressure was exert-

ed on the torso of a person, knocking the wind out of them. Such 

acts would then qualify someone for prosecution on a Class D Felony. 

 

 

 

 

mailto:legislation@kacdl.net
mailto:Rebecca.diloreto@gmail.com
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Advocates to end the death penalty submitted SB 17, a bill to bar the 

application of capital punishment to those who are severely mentally 

ill. The bill passed out of the Senate Judiciary and went on to the full 

Senate.  

HB 94 addressing pretrial detention and written by a conservative 

think tank organization out of Louisville (authors of last session’s dra-

conian gang enlargement bill) is up for discussion in the House. 

House Judiciary Chair Jason Petrie convened a joint meeting of the 

House and Senate Judiciary to discuss pretrial release. Our KACDL 

President Scott West addressed the Committee on behalf of the 

criminal defense bar. Judges, prosecutors and the Administrative 

Office of the Courts also spoke. The comments reveal that no one is 

pleased with HB 94. The bill itself has not been heard. A substitute 

has been drafted but not yet published.  

The House Judiciary will meet February 13th and will discuss a hate 

crime bill sponsored by Rep. Jason Nemes, HB 71. KACDL opposes 

enhancement of offenses on the basis of a claim that something is a 

hate crime. Also on the agenda for the 13th is a bill sponsored by Rep. 

Fischer (HB 109) which would expand violent offender parole re-

strictions to those convicted of attempted arson first and attempted 

fetal homicide.  HB 132 which expands the violent offender category 

to include those guilty of criminal attempt to commit murder, reck-

less homicide or Manslaughter in the Second Degree, where the vic-

tim is emergency medical services personnel, will also be heard. HB 

148 would make it a Class D felony for anyone to knowingly (1)“[a]

dminister to, prescribe for, procure for, or sell to any pregnant wom-

an any medicine, drug, or other substance with the specific intent of 

causing or abetting the termination of the life of an unborn human 

being; or (2) [u]se or employ any instrument or procedure upon a 

pregnant woman with the specific intent of causing or abetting the 

termination of the life of an unborn human being.” The bill is not to 

be used in the prosecution of someone who is administered a drug 

“prior to the time when a pregnancy could be determined through 

conventional medical testing and if the contraceptive measure is 

sold, used, prescribed, or administered in accordance with manufac-

turer instructions.” KACDL is opposed to creating new felony offenses 

without examining the need for comprehensive criminal code re-

form.  
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Rep. Blanton has a bill (HB 189) that allows for imposition of  

“supervision continuation” as a sanction for a person on parole. No 

Correction or Local Mandate that would tell us the cost of this bill 

has been published, yet the bill is to be voted on in House Judiciary 

on February 13th. HB 201 would expand the ability to serve out of 

state subpoenas including the use of mail with certified receipt. 

KACDL has also met with Rep. Bechler concerning a bill he wrote on 

clergy-penitent privilege. We expressed concerns about removing 

this privilege. In response, he amended his initial bill (HB 103). That 

bill has not yet been called for a hearing and the bill substitute has 

not yet been filed. As this is a shortened session, the last day for new 

Senate Bills is February 15 (day 13 of the session) and the last day for 

new House Bills is February 14th (day 14 of the session). The regular 

days of the session will conclude on March 7th.  

Thank you to all of those who have contacted their legislators on the 

Ignition Interlock and Bail Bills. We will continue to inform you of the 

status of all bills that can impact our practice and affect Justice for all 

in our criminal and juvenile courts. We offer a special shout out this 

month for the great work of Hon. David Niehaus and Hon. R. Kenyon 

Meyer. They did an excellent job before the Kentucky Supreme Court 

defending our position against the inadequate ballot question that 

would reduce the rights of the accused in our courts of law. The ar-

gument appeared to go very well. Past President and Plaintiff in the 

action David Ward was present as were our current President Scott 

West and Public Advocate Damon Preston and your Legislative 

Agent.  

 

 

 

 

 

 

 

 

Please familiarize yourself with the ADVOCACY TAB .  Please feel free 
to contact our Legislative Agent, Rebecca Ballard DiLoreto at Rebec-
ca.DiLoreto@gmail.com to become involved in our legislative advo-
cacy or share your ideas and concerns.  

On Demand Video: 2018 Legislative Update, Rebecca DiLoreto 

Member log in & registration required 

http://www.kacdl.net/content.asp?contentid=137
mailto:Rebecca.DiLoreto@gmail.com
mailto:Rebecca.DiLoreto@gmail.com
http://www.kacdl.net/ev_calendar_day.asp?date=7/1/2018&eventid=44
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Brian Scott West, KACDL Education Chair,  can be reached at  
brianscott.west@ky.gov or  education@kacdl.net 

MARK YOUR CALENDARS 

FOR KACDL EDUCATION 

 
 

For more information regarding our  
events, please access our  

Event Calendar here 

Educating Criminal Defense Practitioners 

REGISTER 

BROCHURE 

    2017 Legislative Update and Criminal Law Litigation  
     Program-Summer Regional Video Seminar Series  
     NOW AVAILABLE ON DEMAND until June 30th via EVENTS tab 

2018 Legislative Update and Criminal Law Litigation  
Program-Summer Regional Video Seminar Series  

MORE INFO 

Annual Conference and Criminal Defense Seminar 
Friday, October 26, 2018 in Louisville, KY 

REGISTER ONLINE 

MORE INFO 

Fall DUI Defense Seminar 
Date TBD, Northern KY University, Chase Law School 

 

THE 2019 ANNUAL CONFERENCE DATE 

AND LOCATION HAS CHANGED! 

33rd Annual Conference & Criminal Defense 

Seminar will be held on Friday, April 26, 2019 

at the Fayette County Courthouse Multipur-

pose Room.   

Ethics, Ethics, and more Ethics! 

2019 Summer Video Seminar Series—June 

Locations TBA 

DUI Defense Seminar – October 25, 2019  

Galt House, Louisville, KY

 

2018 Summer Video Seminar Series 

We have wrapped up this training, but the 2018 Video Seminar is 

available online for Tech CLE Credit July 1, 2018 through the June 

30, 2019 reporting period. KACDL Members can purchase each 

presentation separately for $20 each (1 CLE Tech credit) or can pur-

chase the full package for $55 (4 CLE Tech Credits including an Eth-

ics credit). This “On Demand” option is only available to members 

and is only available online. Click the links below to register: 

On Demand Video: The Ethics of Digital Marketing for Attorneys, 

Brad Clark.  

On Demand Video: What State Practitioners Need to Know about 

Federal Law, David Hoskins.   

On Demand Video: Miranda in Kentucky: How the Commonwealth 

Has Interpreted the Right to Remain Silent, B. Scott West   

On Demand Video: Full Package: Digital Marketing, Federal Law in 

KY, Miranda and Legislative Update   

 

 

 

REGISTER NOW 

mailto:education@kacdl.net?subject=KACDL%20Education%20Bail%20Cases
mailto:education@kacdl.net?subject=KACDL%20Education%20Bail%20Cases
http://www.kacdl.net/calendar_list.asp
http://www.kacdl.net/calendar_list.asp
http://www.kacdl.net/ev_calendar_day.asp?date=10/26/2018&eventid=23
http://www.kacdl.net/ev_calendar_day.asp?date=10/26/2018&eventid=23
http://www.kacdl.net/ev_calendar_day.asp?date=10/26/2018&eventid=23
http://www.kacdl.net/ev_calendar_day.asp?date=10/26/2018&eventid=23
http://www.kacdl.net/ev_calendar_day.asp?date=10/26/2018&eventid=23
http://www.kacdl.net/ev_calendar_day.asp?date=10/26/2018&eventid=23
http://www.kacdl.net/ev_calendar_day.asp?date=7/1/2018&eventid=43
http://www.kacdl.net/ev_calendar_day.asp?date=7/1/2018&eventid=43
http://www.kacdl.net/ev_calendar_day.asp?date=7/1/2018&eventid=45
http://www.kacdl.net/ev_calendar_day.asp?date=7/1/2018&eventid=45
http://www.kacdl.net/ev_calendar_day.asp?date=7/1/2018&eventid=46
http://www.kacdl.net/ev_calendar_day.asp?date=7/1/2018&eventid=46
http://www.kacdl.net/ev_calendar_day.asp?date=7/1/2018&eventid=47
http://www.kacdl.net/ev_calendar_day.asp?date=7/1/2018&eventid=47
https://www.kacdl.net/ev_calendar_day.asp?date=4/26/2019&eventid=55
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 Kentucky Supreme Court:  “You 

Should Have a Ballistics Expert, and 
We Might Let You Have a False Confes-

sions Expert!” 

B. Scott West 

 

Two Kentucky Supreme Court cases of fairly recent vintage which discuss 
the admissibility of expert testimony in the areas of ballistics and false con-
fessions stand together for the proposition that modern criminal defense, 
more than ever, requires the use of an expert by the defense.   

 

In Garrett v. Commonwealth, 534 S.W.3d 217 (Ky. 2017), the prosecution 
put on expert testimony in the form of a firearm and toolmark examiner who 
testified that bullets found at two murder scenes were fired from the same 
weapon.  The defense vigorously challenged the admissibility of the expert 
testimony, citing the factors mentioned in Daubert v. Merrell Dow Pharma-
ceutical, Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed. 2d 469 (1993), 
adopted by Kentucky in Miller v. Eldridge, 146 S.W.3d 909 (Ky. 2004).  In 
support of its position, the defense relied upon a 2009 National Research 
Council’s report titled “Strengthening Forensic Science in the United States: 
A Path Forward,” which questioned the validity of the assumptions about 
toolmarks that underlie firearms identification.  (In fact, there is a building 
body of science which asserts that bullets cannot be “fingerprinted,” and 
that the best that can be said is that the bullet fired is consistent with other 
bullets which may be fired from the same make and model of gun, or simi-
larly manufactured guns which use the same rifling patterns inside the bar-
rel of the gun.) 

 

The Court began its analysis by noting that “ballistics testimony has been 
allowed by this Court since at least 1948,” signaling early that this evidence 
was going to be allowed to come in.  Not surprising, perhaps.  However, the 
Court stopped short of fully blessing the science as authoritative and con-
trolling, and instead acknowledged that this was a battlefield for the experts 
and a decision to be made by the jury: 

 

We agree with the [United States v. Otero, 849 F. Supp.2d 
425 (D. N.J. 2012)] court’s application of the Daubert fac-
tors to ballistics testimony such as that at hand, and with 
the trial court’s analysis of the Daubert factors and ultimate 
decision to admit [the expert’s] testimony. The proper ave-
nue for Garrett to address his concerns about the method-
ology and reliability of [the expert’s] testimony was through 
cross-examination, as well as through the testimony of his 
own expert. In this way, the jury was presented with both 
parties' positions, and with any limitations to the testimony, 
and charged with weighing all the evidence presented. 

 

In other words, the scientific validity of the old venerable “science” (choke, 
choke) of bullet matching is back open to debate, and the Supreme Court 
has virtually stated that the defense should get its own expert for any issue 
of ballistics.  For the private counsel, this opinion should grease the skids of 
having the court admit into evidence counter-testimony to a Common-
wealth’s ballistics expert’s testimony.  For the public defender, this case can 
be quoted for authority that a defense expert is both necessary and reason-
able where bullet matching is an issue, and that funds for an expert from 
the special account in KRS 31.185 should be granted. 

 

The good fight on the Daubert issues was fought by Louisville Metro Public 
Defender Jay Lambert, with an assist from the University of Louisville’s 
Louis B. Brandeis School of Law’s Professor Luke Milligan, donating his 
time pro bono while on sabbatical from the law school.  The issues were 
briefed and argued on appeal by the Kentucky Department of Public Advo-
cacy’s Sam Potter and Robert Yang.   

 

 

 



KACDL: Advocating Key Liberty Issues; Educating Criminal Defense Practitioners; Advancing Justice for Kentuckians 

Angela Rea,  Editor   KACDLNews@kacdl.net 

 In Tigue v. Commonwealth, 2018 WL 5732476, 2017-SC-000156-MR 
(Ky. 2018)(petition for modification filed, opinion not yet final and shall not 
be cited as authority in any courts of the Commonwealth of Kentucky), the 
defendant tried to call an expert who proffered to testify about the phenom-
enon of false confessions.  Particularly, Tigue wanted to call Dr. Bruce 
Frumkin, a specialist in false confessions, who would have testified that the 
defendant’s psychological functioning, along with the effects of some drugs 
that he was taking, and the effects of withdrawal, combined with his per-
ceived threat from the manner of law enforcement interrogation, all created 
a circumstance under which the defendant may give a false confession.  Dr. 
Frumkin would stop short of stating that Mr. Tigue actually did falsely con-
fess, but rather, would leave that determination for the jury.  The Court ap-
plied Daubert analysis, and came to the conclusion that false confession 
testimony is not always, per se, excludable: 

 

Our conclusion is not a statement that false-confession 
expert testimony is always admissible. The more accurate 
statement of our holding here is that false-confession ex-
pert testimony is not always inadmissible. It appears that 
the trial court in this case felt compelled into characterizing 
Dr. Frumkin’s testimony as inadmissible because of its 
analysis of the current state of the law on this issue. On 
remand, the trial court should reevaluate Dr. Frumkin’s tes-
timony considering the analysis provided in this opinion 
and the considerations that Justice Cunningham has out-
lined in his concurring opinion in this case and redetermine 
its admissibility under KRE 702, 401, and 403. 

 

Justice Cunningham’s concerns may be too restrictive, however.  Justice 
Cunningham’s considerations revolved around his opinion that courts must 
be very selective of which cases for which expert testimony would be al-
lowed, and that this “newly-evolving false confessions evidence rule should 
be restricted to involuntary confessions.”  The problem with this approach, 
of course, is that if a confession is found to be involuntary, it should be sup-
pressed, and no expert testimony is necessary to explain the confession.   

 

In any event, any client’s confession which seems like it could be the prod-
uct of a perfect storm of drug use or withdrawal, substance use, prolonged 
interrogations with forceful tactics, and any evidence of mental incapacity or 
low IQ should raise the question of whether false testimony expert evidence 
should be sought.  It is now no longer “always inadmissible.”  The extent to 
which it becomes admissible and has court authority to support it will be, 
ultimately, up to you criminal defense practitioners.  

 

The trial attorneys in this case were the Kentucky Department of Public Ad-
vocacy’s Kim Green, Heather McGregor, and Jason Hart.  Mr. Tigue was 
represented on appeal by Shannon R. Dupree and Emily Holt Rhorer. 
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 League of Women Voters of Kentucky 

115 South Ewing Avenue 

Louisville, Kentucky 40206 

  

  

  

JANUARY 29, 2019 

FOR IMMEDIATE RELEASE 

  

Contact: Wanda Lynch, President 

               502-875-6481 

               Judy Johnson, KY LWV Chair, Felon Voting Rights 

               859-806-1309 

   kentuckylwv@gmail.com  

  

2019 REPORT: KENTUCKY FELONY VOTING LAW BARS 
OVER 312,000 FROM POLLS; 

126,000 MORE BANNED SINCE 2006 REPORT 

• Kentucky is one of three states to ban former felons from voting. 

• Kentucky ranks 3rd in rate of disenfranchisement; 1st in disen-
franchisement of African Americans. 

• 312,000 Kentuckians are currently disenfranchised, 126,000 
more than reported in 2006 study, a 67% increase. 

• Kentuckians by a 2-1 margin support automatic restoration of 
voting rights upon completion of sentence. 

• The 2016 expungement bill has not solved the problem of felon 
disenfranchisement. 

• Statements of the reasons for a governor’s decisions to approve 
or deny restoration applications are not currently available and 
open to public inspection as required by the Kentucky Constitu-
tion. 

 LOUISVILLE, KY- The League of Women Voters of Kentucky released 
a state report today, Felony Disenfranchisement in the Common-
wealth of Kentucky: A Report of the League of Women Voters of Ken-
tucky: January 2019, showing Kentucky has the third highest rate of 
citizens and the highest rate of African Americans who have lost 
their right to vote despite completing their full felony sentence. This 
report is an updated version of similar studies conducted in 2006, 
2013 and 2017.   

 According to the report, Kentucky is one of only three states to en-
force lifetime voting bans on all persons with felony convictions. Of 
the other two, Iowa’s governor has pledged to correct this injustice 
and Virginia’s governor approves almost all applications. There are 
over 312,000 disenfranchised residents in Kentucky. This is an in-
crease of more than 126,000 since the figures reported by the 
League in its 2006 report. 

  

mailto:kentuckylwv@gmail.com
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 One of every 11 adults in Kentucky is ineligible to vote due to a pre-
vious felony conviction, a rate of 9.1 percent, nearly three times the 
national average of 2.47 percent or one in 40. Among African Ameri-
cans, almost one in four is disenfranchised, a rate of 26.2 percent, 
more than triple the national rate of 9.1 percent.  The report also 
finds that 92 percent of those disenfranchised live in the community 
and 78 percent have completed their full sentence. 

In 2016, the Kentucky General Assembly passed House Bill 40, allow-
ing persons with certain Class D felony convictions to apply to have 
their felonies expunged. Since that time the felony records or 2,032 
persons have been expunged, allowing them the right to vote. Those 
persons, along with about 11,500 whose voting rights have been re-
stored through partial pardon by governors, comprise less than 1 
percent of those currently disenfranchised. 

Kentucky’s lifetime denial of voting rights is among the most bur-
densome felony disenfranchisement policies in the nation. The Ken-
tucky Constitution grants the power to restore voting rights at the 
discretion of the governor.  Section 77 of the Kentucky Constitution 
states that the governor “shall have power to remit fines and forfei-
tures, commute sentences, grant reprieves and pardons, except in 
case of impeachment, and he shall file with each application there-
for a statement of the reasons for his decision thereon, which appli-
cation and statement shall always be open to public inspec-
tion.” Statements of the reasons for the governor’s decisions are not 
currently available and open to public inspection. 

According to a December 2018 survey, a majority of Kentuckians, 
across political affiliation, gender and all ages, support the auto-
matic restoration of voting rights for persons who complete their 
felony sentence. Overall support is 2-1 with 66 percent in favor and 
32 percent opposed. 

 League recommendations include:   

 Place a constitutional amendment on the ballot to restore voting 
rights to felons once sentencing has been fully completed 

 Increase public education about the restoration process and 
available resources 

 Increase assistance to individuals eligible to have their voting 
rights restored 

 Release voting restoration application and approval figures an-
nually 

 Comply with the Kentucky Constitution and make public a state-
ment of the reasons for the governor’s decisions on applications 
for reinstatement of voting rights 

 Reduce the $500 application fee for expungement of felony rec-
ords 

 Expand felony expungement 
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“Kentucky has the opportunity to join other states in expanding the 
vote.  Last year, Florida voters overwhelmingly expanded voting 
rights to residents after completing their criminal sentence,” 
said Nicole D. Porter, Director of Advocacy of The Sentencing Pro-
ject.  "Since 1997, twenty-three states including Alabama, Louisiana, 
and Texas expanded voting rights to justice involved residents," said 
Porter.   

 "Voting rights restoration is vital to building solid communities of 
fully engaged citizens. The American Probation and Parole Associa-
tion supports efforts to remove this irrational restriction from the 
citizens of Kentucky barred from the voting booth," said Veronica 
Cunningham, APPA Executive Director.  "The APPA steadfastly sup-
ports legislation to restore voting rights to those who have lost that 
right due to a criminal conviction. There is no evidence that re-
stricting the right to vote does anything to create safer communi-
ties, but there is ample research that voting enhances civic engage-
ment and aids in reentry. 

 “When we show felons who have paid their debt to society that 
they are allowed to vote, we are saying that they are citizens again. 
Studies show that the rate of recidivism goes down when a felon 
feels he/she can fully participate in our democracy.”  The American 
Probation and Parole Association represents over 30,000 profession-
als working in community corrections in the United States. 

  

The report, Felony Disenfranchisement in the Commonwealth of 
Kentucky: A Report of the League of Women Voters of Kentucky, Jan-
uary 2019 along with the 2006, 2013 and 2017 reports and the De-
cember 2018 Survey Report are available at lwvky.org/about/
publications/. 

  

Additional contacts: 

Nicole Porter, nporter@sentencingproject.org 

The Sentencing Project 

202-628-0871 

  

Diane Kincaid, dkincaid@csg.org 

American Probation and Parole Association 

859-244-8196 

  

  

The League of Women Voters of Kentucky, a nonpartisan political organization, encourages 
the informed and active participation of citizens in government, works to increase under-
standing of major public policy issues, and influences public policy through education and 
advocacy.  The League takes positions only after deliberation and consensus from local 
Leagues across the state. Members include both women and men. 

  

http://lwvky.org/about/publications/
http://lwvky.org/about/publications/
mailto:nporter@sentencingproject.org
mailto:dkincaid@csg.org
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  Part 4: Where is the evidence? An Investigator’s  

Perspective   

The Fourth, and Final, Part of a Series 

Material Provided by KACDL Member Joey Stidham  

of Stidham Reconstruction and Investigation, LLC 

 

Training/Personnel files for the officers: 

The State of KY has numerous heroic volunteers in law enforcement. How-

ever, many of them have received no training whatsoever. Further, due to 

dwindling budgets and officer shortages, the training of officers for many 

departments is not up to date. This is not the fault of the officers or the de-

partments; it is just the way our law enforcement community is today. While 

many see checking this information as personally attacking the officers, is it 

really? Or is it holding these agencies and officers accountable just as they are 

holding your client accountable? 

Recently I received a call from an attorney with the DPA (forgive me, I can-

not recall her name) about a murder case where a volunteer, untrained depu-

ty had charged her client with murder in a traffic collision. The basis for this 

charge was the officer’s opinion that her client was speeding. In reviewing 

the file and doing some research I could find no records that this officer had 

been to any training academy. I called the attorney and asked her to get the 

officer’s C.V. from the Commonwealth Attorney. Upon her requesting this 

we learned of the officer’s status and confirmed his lack of training. This case 

was ended with her request for a Daubert hearing. ALWAYS request per-

sonnel and training files of all officers. 

 

Officer’s cell phones: 

KY Attorney General’s opinions have made it quite clear that if an officer is 

using his cell phone for work purposes on the scene of a crime it is subject to 

inspection and review. The Kentucky Attorney General has addressed this 

issue specifically in 00-ORD-198. However, it is important that you also 

inspect other opinions as these decisions are very focused on specific facts 

and individual circumstances. Some other cases that you might want to re-

view include 02-ORD-164 (related to itemized billing); 03-ORD-019 

(private funds and public business and scope of request) and 15-ORD-226 

(private funds and public business) Depending on the situation you may want 

to image the entire phone of the officer to see what information is on that 

phone. Always request the cell phone of ALL officers on the scene 

and involved in the investigation of your case. 
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Emails: 

Email has now been around for nearly 20 years, but we rarely see email com-

munications in criminal investigations turned over to the defense even 

though they are public records. KSP policy AM-C-7 specifically addresses 

this issue and states in-part as follows: 

d. In accordance with the Federal Electronic Communications Priva-
cy Act of 1986, Internet and e-mail users should not have an expec-
tation of privacy and informality. Internet and e-mail communica-
tions are subjected to peer and management review, open records 
requests, and inclusion in record retention schedules. The successful 
management of e-mail by this agency is the responsibility of all par-
ticipants. Internet and e-mail use shall not conflict with the 
objectives or written directives of this agency. Employees should be 
aware that monitoring and auditing tools are in place to track 
internet and e-mail use and violation of this general order may 
result in disciplinary action up to and including dismissal. 
 

These emails are written correspondence between members of the investiga-

tive team. Fight to get them. We routinely see emails from the KSP Lab--- 

who stores all of the emails they receive in their case file. The KSP maintains 

email on their server. Always ask for all email, including email be-

tween departments, and email stored on servers. 

 

 

 

 

 

 

 

 

 

 

 

 

 

Other articles in this series have appeared in past KACDL newsletters. Our  sin-
cere thanks go to Joey Stidham for offering so much of his wisdom and insight! 

 

To access a copy of the KSP Policy Handbook, please visit the Document Re-

source Library found on the KACDL website under Resources: Members Section. 

Log in required.  

  

http://www.kacdl.net/content.asp?contentid=219
http://www.kacdl.net/content.asp?contentid=219
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Member News and Information 

SCHOLARSHIP OPPORTUNITIES 

Throughout the year, a limited number of scholarships are available 
to cover all or part of tuition to various Criminal Law Defense Insti-
tutes including KACDL Seminars and Conferences. These vary from 
year to year and are subject to board approval. 
 
Once approved, scholarship opportunities are posted here and on 
the KACDL Calendar of Events.  

 

Open Scholarship Opportunities: 

Applications due by March 1, 2019: 
     

 

 

Are you a young defender or do you know a young defender who 

wants to be a member of KACDL? We have sponsorships available.   

  

Do you have an intern, friend, or family member graduating from law school? 

Give that graduating law student a gift of KACDL membership! Law students 

can join for one year at a rate of $25 and membership includes FREE CLE reg-

istrations!  Get a member application here.   

KACDL is a 501 (C)(6) non profit and as such relies 
deeply on your donations.  Please help us continue our 
mission. 
 
Donate to KACDL's General Fund 

 
 

Sponsor a Young Defender 

Sponsor a Young Defender today! Your donation is 100% tax 

deductible and will support a Young Defender desiring to join our 

organization. Regular Young Defender Membership rate is $50 

per year for Public and $75 per year for Private. 

 

 

NCDC Scholarship 

Sponsor an attendee to the NCDC Trial Practice Institute 

 

 Thank You to 

those that have          

donated! 

DONATE NOW 

Young Defender Scholarship Application 

DONATE NOW 

DONATE NOW 

NCDC PROGRAM INFO 

NCDC SCHOLARSHIP APPLICATION 

https://www.kacdl.net/content.asp?contentid=242
https://kacdl.membershipsoftware.org/calendar_list.asp
http://www.kacdl.net/files/KACDL%20Membership%20Application.pdf
http://kacdl.membershipsoftware.org/donation.asp?donationid=1
http://kacdl.membershipsoftware.org/Files/KACDL Young Member Defender Fund Application.docx
http://kacdl.membershipsoftware.org/donation.asp?donationid=1
http://kacdl.membershipsoftware.org/donation.asp?donationid=2
https://www.kacdl.net/files/KACDL Scholarship NCDC.pdf
https://www.cognitoforms.com/NationalCriminalDefenseCollege/_2019ncdctrialpracticeinstituteapplication
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For more information regarding our  

events, please access our  

Event Calendar here 

KACDL Contact Information: 

Donna Brown, Executive Director 
Email: director@kacdl.net 

(502) 594-1375 
P.O. Box 326  

Hebron, KY 41048    

KACDL IS HAVING A SOCIAL!  

Please join us on the Hill, Keeneland’s Hill not the 

Capitol! We will be getting together tailgate style for 

Kentucky’s finest sporting event—horse racing!  Invite 

a friend or colleague! 

Where: Keeneland “The Hill”, Lexington, KY 

http://www.kacdl.net/calendar_list.asp
mailto:director@kacdl.net
https://www.keeneland.com/racing/plan-your-day-races/tailgating-keeneland

