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PRESIDENT’S COLUMN  

Consider yourselves lucky. You almost re-

ceived the anxiety-driven insomniac version of 

this column, based entirely on what goes on in 

my brain when I wake up at 2:00, 3:00, and 4:00 

a.m. and think of the work that needs to be done 

and all of the challenges to doing it. I may have 

needed to write that column, but you did not 

need to read it. I am fairly certain that any of us 

could have written it and it would contain the 

same elements.  

Since our last publication in early March, the 

regularly scheduled programming of our lives as 

criminal defense practitioners – and just our lives 

– has been interrupted. The programming is now 

a documentary of a harsher world and no one 

can change the channel or turn off  the machine. 

Some aspects of this world, the systemic racism 

of the criminal justice system and the impact that 

it has on people, are not new, but now the focus 

is sharper and closer and the volume is much 

louder. Other aspects, the daily complications 

created by a worldwide pandemic, seem stolen 

from the sci-fi novels and movies that we used to 

look to for distraction. 

I think that our late-night anxieties can be dis-

tilled to what may be an overly simple question:  

How can we ensure that all people involved in 

the criminal justice system - no matter whether 

they are interacting with a police officer engaged 

in an investigation or an arrest or with a judge 

considering how to conduct court during a pan-

demic  - are treated fairly and with respect?  

Does asking the simplified question solve the 

problems? Of course not. Not even close. 

 But I am heartened by the fact that this is work 

that all of you are already committed to doing. 

The battles that you fight are  more difficult than 

they have been in the past. More people outside 

of the courtroom care about what is going on 

inside. You, however,  have been there all along. 

You  have been arguing for release from oner-

ous bonds and overly punitive sentences, chal-

lenging stops and searches, asking judges to 

take action when people’s rights are violated, 

doing everything that you can to make sure that 

the promises stated in the Bills of Rights in the 

Kentucky and United States Consti-

tutions are kept.    

 At KACDL, we have tried, and 

will continue to try, to add to your 

tool box. We have hosted or con-

nected you with webinars about 

practice in the COVID-19 era. We 

have asked you about your views 

and experiences in this new environment. We 

have also continued to provide education on the 

law that you will grapple with when you get back 

into court in person or appear remotely. In recent 

months, we had very informative summer webi-

nar presentations addressing new legislation, 

dog sniffs, and physical evidence, and we have 

featured a knock-out program with Larry Pozner 

on cross. On September 18, we are bringing you 

a DUI conference which will deliver practical 

strategies as well as the latest on ignition inter-

lock. We have been and will continue to be a 

strong and clear voice in the legislature for the 

rights of criminal defendants and for common-

sense criminal justice reform. We have remained 

active in the Courts of the Commonwealth, filing 

a challenge to drastic changes to the Kentucky 

Constitution and filing as amicus about the issue 

of informed consent given by a person suspect-

ed of driving under the influence.  

 Thanks to all of you whose work demonstrates 

the value of continuing to accept challenges. We 

will get up tomorrow and go to court, even if that 

means picking up a phone or turning on a com-

puter. We will figure how to get one more person 

out of jail, how to challenge one more search, 

how to talk to jurors about racial bias, how to 

show a client’s humanity to a group of people 

who are terrified to be in the same room with one 

another, how to seek relief from sentences of 

imprisonment when continued incarceration 

could be deadly. We will keep learning more so 

we can do more. I look forward to being a part of 

those efforts with all of you. 

ANGELA REA 

 

Angela Rea currently serves as a Litigation Director at the 

Louisville Metro Public Defender's Office.  During her 

tenure at the Louisville Metro Public Defender's Office, she 

has practiced in the Adult and Capital Trial Divisions, as 

well as in the Appellate Division. In February 2016, Angela 

received the Law School Alumni Exemplary Public Service 

Award from Cornell Law School. Later that same year at 

the Annual Kentucky Public Defender Conference, she 

was named recipient of the 2016 Professionalism & Excel-

lence Award, co-sponsored and presented by the Ken-

tucky Bar Association. 
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KACDL  

34 years of advocating for fair and just results 
Since 1986 the Kentucky Association of Criminal Defense Lawyers has 
been working for a more just Kentucky. KACDL’s existence was created to 
counteract unfair laws and procedures. KACDL was formed in 1986 to 
address the criminal defense bar's lack of influence in the legislature’s 
passage of Kentucky's so-called Truth-in-Sentencing law in reaction to a 
public outcry following controversial verdicts in two celebrated murder cas-
es. The law radically changed sentencing before juries by allowing intro-
duction of prior offenses into the penalty phases with juries. It had deleteri-
ous effects on the fair administration of justice in Kentucky. Defense law-
yers were not at the table when the law was created.  This unchallenged 
passage of the law was a call to action. 
 
Attorneys responding to the call 
Attorneys who were leaders in KACDL’s formation of the statewide crimi-
nal defense association included:  
 
 
Frank E. Haddad, Jr.  
KACDL Founding President, 1987, 1988; NACDL President, 1973-74 
    
 
William E. Johnson      Burl McCoy         Ed Monahan 
 
Charles Coy         Joe Clarke          Brad Coffman 
 
William Deatherage     Allen Holbrook        Dan Goyette 
 
Tom Hectus         Gary Johnson        Phyllis Lonneman 
 
Bob Lotz           Tim McCall            Nora McCormick 
 
Mike Maloney        Tod Megibow           Bill Mizell, Jr. 
 
Bette Niemi         Ned Pillersdorf          Ernesto Scorsone 
 
Maria Ransdell       Vince Aprile          Joe Barbieri 
 
Warren Scoville       Sid Trivette           William Wharton 
 
Wilbur Zevely        Ernie Lewis           Kevin McNally 
 
 
 
 

KACDL’s Pledges 
 

 Promote study and research in the field of criminal defense law 

 Disseminate by lecture, seminars,  and publications the advancement of the 
knowledge of the law as it relates to the field of criminal defense practice  

 Promote the proper administration of criminal justice 

 Foster, maintain and encourage the integrity, independence and expertise of 
the defense lawyer in criminal cases 

 Foster meetings of the criminal defense lawyers in Kentucky and provide a 
forum for the exchange of information regarding the administration of crimi-
nal justice and thereby concern itself with the protection of individual rights 
and the improvement of criminal law, its practices and procedures, in all the 
Courts comprising the Kentucky Court of Justice and in all United States 
Courts in, or having jurisdiction over, the Commonwealth of Kentucky  

 
 
  KACDL’s purpose through the decades 
 

 KACDL believes that continued recognition and adherence to the Bills of 
Rights contained in the Constitutions of the US and KY by the Judicial, Leg-
islative and Executive branches of government are necessary to sustain the 
quality of the American system of justice  

 
  
  KACDL Mission is to:  
 

 Preserve the adversary system of justice 

 Maintain and foster independent and able criminal defense lawyers 

 Ensure justice and due process of law for those persons accused of crime 
within KY 
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KACDL has a new Legislative Agent.  

The Board is happy to introduce to you  

  Philip Coleman Lawson.   

Philip has been working with Rebecca since July and will transition to act as 
our sole Legislative Agent this Fall.  

Philip was born in Pineville, Bell County, Kentucky, the son of two law-
yers.  He attended high school at The McCallie School in Chattanooga, 
Tennessee.  Thereafter, he attended Centre College in Danville, Kentucky. 
  
While at Centre, he was a member of the Varsity Baseball and Golf Teams 
while being an active member of his fraternity, Sigma Alpha Epsilon.  After a 
summer internship, at the Washington, D.C. office of former United States 
Representative, A.B. (“Ben”) Chandler, III, Philip decided to follow in his 
parent’s footsteps and pursue a career as a lawyer.  After graduating with a 
Bachelors of Arts Degree in History with a minor in Government, Philip en-
rolled at the University of Louisville, Brandeis School of Law.  While at UofL, 
Philip was an active member of the Moot Court Board and UofL’s Kentucky 
Intrastate Mock Trial Team.  Philip also clerked for a mid-size firm in Louis-
ville, Kentucky in the areas of state criminal defense, federal criminal de-
fense, and insurance defense.  Furthermore, during law school, Philip was 
honored to serve as a law clerk under former Chief Judge Hon. Sara W. 
Combs of the Kentucky Court of Appeals in Frankfort, Kentucky.  

After law school, Philip moved to Frankfort, Kentucky with his wife, Whitney 
True Lawson, and became a Trial Attorney with the Department of Public 
Advocacy in the Frankfort, Kentucky office.  As a Trial Attorney, Philip repre-
sented hundreds of clients in over a thousand cases ranging from minor 
traffic infractions and DUI’s in District Court to serious felonies in Circuit 
Court.  Philip also represented clients in Juvenile Court and Family Court. 
After two years as a public defender, Philip joined a large statewide firm in 
Lexington, Kentucky where he continued to practice extensively in state law 
criminal defense.  Aside from state criminal defense and insurance defense, 
Philip further expanded his practice to federal criminal defense, personal 
injury, family law, and complex civil litigation such as real estate litigation, 
business litigation, and administrative litigation.  Additionally, he represent-
ed numerous individuals and companies entangled in criminal investiga-
tions. 

In 2017, Philip joined his wife, Whitney T. Lawson, and father-in-law, J. 
Guthrie True, at True Guarnieri Ayer, LLP in Frankfort, Kentucky.  Philip 
continues to represent clients in state criminal defense, federal criminal de-
fense, personal injury, family law, and complex civil litigation in Frankfort, 
Kentucky and throughout the Commonwealth of Kentucky.  

We are happy to have Philip lead our Legislative Committee that will work 
toward creating fairer sentencing for DUI offenses and fairer processing for 
ignition interlock, holding police accountable, creating citizen review boards, 
legislating appropriate use of body cameras, creating meaningful and fair 
opportunity for pretrial release, juvenile justice, enhanced probation, ending 
the death penalty for the severely mentally ill, improving data collection for 
juveniles, returning to discretion in sentencing juveniles, ending solitary con-
finement, ending the school to prison pipeline, protecting state constitutional 
rights of accused persons in KY, and creating just and sensible system for 
young adult offenders. To reach Philip, send an email to Legisla-
tion@kacdl.net 

 

 

 

 

 

LEGISLATIVE NEWS, Advocating Key Liberty Issues 

Now is the time to  

TAKE ACTION in our KY 

DEMOCRATIC PROCESS 

 

Calling the Legislative Message 

Line is one of the most effective 

ways to share your opinion with 

lawmakers. The number is 1-

800-372-7181. 

 

FIND YOUR LEGISLATOR 

INTRODUCING  

                  PHILIP LAWSON 

We are not saying goodbye to 

Rebecca DiLoreto! She has 

agreed to stay on after our 

transition as the co-chair of 

the committee. Thank you 

Rebecca for your years of 

service to KACDL as our Leg-

islative Agent! You definitely 

weathered some challenging years and fought hard 

for all Kentuckians.  

https://www.kacdl.net/files/Agenda Guide FINAL rev 1_6_20(1).pdf
https://apps.legislature.ky.gov/findyourlegislator/findyourlegislator.html
https://apps.legislature.ky.gov/findyourlegislator/findyourlegislator.html
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Prosecutors must maintain an efficient professional relationship with the law 
enforcement personnel with whom they work, whether those relationships 
are ongoing as with local police officers or temporary as with officers who do 
not regularly investigate cases in the prosecutor’s jurisdiction. Similarly, 
prosecutors must engage in temporary relationships with witnesses, includ-
ing the alleged victim, in any given prosecution. These relationships can be 
fraught with opportunities for conflicts of interest and other ethical mistakes. 
It is essential for a prosecutor to appreciate and enforce boundaries in these 
situations. 

 “The prosecutor should maintain respectful yet independent judgment 
when interacting with law enforcement personnel.” (Standards for Criminal 
Justice: Prosecution Function Standard 3-3.2(a) (4th ed. 2015).) Prosecutors 
do not represent the law enforcement officers with whom they work or the 
witnesses, including the alleged victims, in their cases. “The prosecutor gen-
erally serves the public and not any particular government agency, law en-
forcement officer or unit, witness or victim.” (Id. at Standard 3-1.3.) 

 As a result, a prosecutor must be wary within the context of each prosecu-
tion from intentionally or unintentionally assuming de facto the role of coun-
sel for a law enforcement officer who, for example, often investigates and 
testifies on behalf of the government. “When investigating or prosecuting a 
criminal matter, the prosecutor does not represent law enforcement person-
nel who have worked on the matter and such law enforcement personnel are 
not the prosecutor’s clients.” (Id.)  

 When a prosecutor believes within the context of a case the defense or 
the court has improperly or unfairly treated a law enforcement witness, the 
prosecutor may address the situation from the perspective of the advocate 
making the case for the government. However, the prosecutor must be care-
ful to avoid simply becoming the champion of the officer in question, effec-
tively assuming the role of the officer’s legal representative. Instead the 
prosecutor’s obligation is to challenge the perceived improper attack on the 
officer within the parameters of the law, procedural rules, ethical principles, 
and his or her role as the government’s advocate. Once the prosecutor’s 
primary purpose is to salvage or protect the officer’s reputation with little or 
no regard for the impact on the government’s case, the boundary between 
prosecutor and counsel for the officer has been crossed. 

 In one case, a prosecutor, who was outraged by an order assailing a spe-
cific police officer’s credibility in a prior case, was intent on precluding that 
order from being used as impeachment evidence against the officer in sub-
sequent cases. To that end, the prosecutor urged the officer’s police depart-
ment to initiate and conduct quickly an investigation and exoneration of the 
officer in an effort to create evidence to dispute or rebut the prior judicial or-
der in an upcoming case. The prosecutor urged the police to hold a press 
conference denouncing as both unfair and wrong the prior judicial order 
questioning the officer’s credibility. In e-mails to officials in the police agency 
and the officer in question, the prosecutor declared a personal intent to de-
fend and protect the officer’s name and reputation, to prevent the officer 
from being crucified in court and in the media, and evincing a willingness to 
take a bullet for the officer. The prosecutor then without sufficient investiga-
tion put on evidence that the police agency had cleared completely the of-
ficer. However, a reasonable inquiry by the prosecutor would have revealed 
that no police investigation had even been initiated nor had a decision been 
made as to whether such an investigation would be commenced in the fu-
ture. 

  

 

 

J. VINCENT APRILE II retired after 30 years as a public defender with the Kentucky 
Department of Public Advocacy and joined Lynch, Cox, Gilman & Goodman, P.S.C., 
in Louisville, Kentucky, where he specializes in criminal law—both trial and appeal—
employment law, and litigation. He is past chair and current member of the editorial 
board of Criminal Justice magazine and a regular columnist. He has argued four cas-
es before the United States Supreme Court. 

Educating Criminal Defense Practitioners 

Prosecutorial Boundaries: De Facto Representation  

of Police Officers and Other Witnesses 

BY VINCE APRILE II 
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 Under these circumstances, the prosecutor had undoubtedly morphed from 
his prosecutorial role in the case to functioning as the police officer’s attorney. 
This was a clear conflict of interest with his obligation to represent the govern-
ment. In such a situation, that type of conflict should disqualify the prosecutor.  

 “The prosecutor should excuse himself or herself from any investigation, pros-
ecution, or other matter where personal interests of the prosecutor would cause 
a fair-minded, objective observer to conclude that the prosecutor’s neutrality, 
judgment, or ability to administer the law in an objective manner may be com-
promised.” (Nat’l Dist. Attorneys Ass’n, National Prosecution Standards Stand-
ard 1-3.3(d) (3d ed. 2009).) The personal decision of a prosecutor to become 
the de facto legal representative of a police officer who is a witness in the pros-
ecution creates a disqualifying conflict of interest.  

 Once this prosecutor became so engrossed in defending the police officer’s 
reputation, there was a significant risk that the ability to function as an objective 
prosecutor would be materially limited by a personal, unabashed intention to 
vindicate the police officer at all costs. The prosecutor should have self-
disqualified rather than jeopardize performing the role of an objective prosecu-
tor, a minister of justice  

 “The prosecutor should know and abide by the ethical rules regarding con-
flicts of interest that apply in the jurisdiction, and be sensitive to facts that may 
raise conflict issues. When a conflict requiring recusal exists and is non-
waivable, or informed consent has not been obtained, the prosecutor should 
recuse from further participation in the matter.” (Standards for Criminal Justice: 
Prosecution Function Standard 3-1.7(a).) Abandoning the role of an objective 
prosecutor to function as a police officer’s legal representative in the case cre-
ates such a conflict of interest. 

 Perhaps the above example of a prosecutor functioning as a police officer’s 
counsel is too obvious. Yet that scenario illustrates the need to evaluate con-
stantly whether a prosecutor has embraced a new role as counsel for a govern-
ment witness, such as a police officer. The transformation may evolve slowly 
and require carefully scrutiny of each step as the prosecutor moves closer to 
assuming the function as the officer’s counsel. Conversely, change in roles may 
happen with dramatic swiftness. It is incumbent on prosecutors themselves, 
their supervisors, judges, and defense counsel to be aware of this possibility 
and monitor prosecutorial actions for evidence of this change in roles. “The 
prosecutor should avoid an appearance of impropriety in performing the prose-
cution function.” (Id. at Standard 3-1.2(c).) 

 Prosecutorial supervisors have an important role to play with regard to this 
phenomenon. “A prosecutor should seek out, and the prosecutor’s office should 
provide, supervisory advice and ethical guidance when the proper course of 
prosecutorial conduct seems unclear.” (Id.) A prosecutor’s office should seek to 
inform its prosecutors of this limitation on their role and encourage them to dis-
cuss planned actions that approach the boundary between merely working the 
case and effectively representing a witness in the matter. 

 As previously noted, a prosecutor’s de facto representation of a witness is not 
limited to assisting law enforcement agents, but can occur when a prosecutor 
goes too far in protecting a government witness, including the alleged victim in 
the case. Although laws such as a victim’s bill of rights may require a prosecu-
tor to share more information and receive more input from alleged victims, 
those laws do not transform prosecutors into the legal representative of the al-
leged victim in any criminal prosecution. The relationships between prosecutors 
and witnesses must also be carefully examined when prosecutorial actions cre-
ate the appearance that a prosecutor is not an advocate for the government, 
but has assumed the role of a witness’s counsel. 

 

 

 

 

 

 

Prosecutorial Boundaries: De Facto Representation of Police Officers and Other Wit-
nesses, J. Vincent Aprile II, © 2017. Published in Criminal Justice, Vol. 32, No. 1, Spring 
2017, by the American Bar Association.  Reproduced with permission.  All rights re-
served.  The information or any portion thereof may not be copied or disseminated in 
any form or by any means or stored in an electronic database or retrieval system without 
the express consent of the American Bar Association or the copyright holder, J. Vincent 
Aprile II. 
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CANINE SEARCHES 
(OVERSTAYING ONE’S WELCOME) 

BY B. WEST AND A. MASHNI 

Introduction:  It’s not about the Dogs 

Recently, Kentucky em-bark-ed (pun intended) 
upon a journey wherein the Court followed the 
evolution of thought in one of the latest develop-
ments in 21st Century search and seizure law:  
Detection of narcotics via the K-9 Unit olfactory 
sensor and alert device, the dog sniff.  Yet, the law 
pertaining to dog sniffs is not and has never been 
about whether the dog sniff is too far an intrusion 
into the privacy rights of an individual.  Although 
any dog, in order to get to know a new acquaint-
ance better, may sniff in the most embarrassing of 
places at the most inopportune times, the K-9 Unit 
at work is normally less interested in a body cavity 
search than it is sniffing at door panels, in glove 
compartments, around consoles, and underneath 
seats.  Instead, the focus on dog sniff cases is on 
how long it takes to do one, and whether an 
articulable reasonable suspicion sufficient to 
justify a dog sniff has occurred prior to calling for 
the K-9 Unit to go give a sniff.  Within a relatively 
short period of 10 to 12 years, Kentucky has 
evolved from a somewhat tolerant jurisdiction for 
sniffs to one that is downright antagonistic. 

I. Detention that is not “so prolonged…” 

Kentucky’s long line of K-9 searches began in 
Epps v. Commonwealth, 295 S.W.3d 807 (Ky. – 
2009), overruled, Davis v. Commonwealth, 484 
S.W.3d 288 (Ky. 2016).  In that case, Officer 
Chris Burgess, a peace officer in Montgomery 
County, saw a white Oldsmobile Cutlass make an 
improper turn.  He followed the vehicle, and 
noticed it did not have an illuminated license plate, 
so he pulled the car over.  There were four occu-
pants in the vehicle, with defendant Epps being 
one of the passengers.  The officer recognized 
another passenger, Mr. Cunningham, who had 
been recently arrested for drug activity.  The 
officer asked the driver for permission to search 
the vehicle, which was refused.  Officer Burgess 
then called in for a K-9 unit, which arrived 15 
minutes later, while Officer Burgess was in the 
process of issuing the driver a traffic citation for 
an improper turn, non-illuminated license plate, 
lack of registration, and no insurance.  Based on 
these violations, Officer Burgess decided to tow 
the vehicle.  

The  occupants were ordered out of the vehicle, 
patted down, and then the dog was turned loose on 
the car.  The dog alerted on all four doors, which 
indicated drugs in the vehicle, and once inside, 
alerted again on the front passenger seat headrest 
and on the back driver’s side seat, where Epps had 
been sitting.  However, no drugs were found in the 
vehicle.  Officer Burgess patted down Epps, for 
the second time, this time finding something 
which Epps admitted was cocaine.  He was 
arrested.  The whole stop took about 90 minutes. 

The trial court denied a motion to suppress, and 
the Court of Appeals affirmed.  The Supreme 
Court granted discretionary review.  In holding 
that the evidence should have been suppressed, the 
Supreme Court cited Illinois v. Caballes, 543 U.S. 
405, 125 S.Ct. 834, 160 L.Ed.2d 842 (2005) and 
stated that “[a] seizure can become unlawful if it is 
prolonged beyond the time reasonably required to 
complete that mission.” However, the Supreme 
Court stopped short of crafting a bright-line rule 
for detentions lasting longer than absolutely 
necessary to perform the reasons for the stop: 

Simply put, the scope and duration of the 
stop in this case –fifteen minutes before the 
narcotics-detection dog arrived, thirty to 
forty more minutes for the dog to search 
the car, one hour before the driver was 
given a citation, and 90 minutes of total 
detention before the Appellant-passenger 
was arrested – exceeded that allowed for a 
mere traffic offense.  The stop, therefore, 
was unreasonable and “so prolonged as to 
be unjustified,” (quoting Johnson v. 
Commonwealth, 179 S.W.3d 882, 884 
(Ky. App. 2005). 

The phrase “so prolonged” was indefinite howev-
er, and so Epps came to be understood as setting a 
ceiling for unconstitutionally prolonged stops, 
without setting a floor, leaving open the option for 
a “lesser prolonged” stop to be constitutional.  
However, the Supreme Court did not leave that 
door open for long, thanks to the United States 
Supreme Court. 

II. Detention not even for a “de minimis” 
period of time. 

In 2015, the United States Supreme Court decided 
Rodriguez v. United States, 575 U.S. 348, 135 
S.Ct. 1609, 191 L.Ed.2d 492 (2015).  Nebraska 
police officer Struble, a K-9 officer, stopped 
Rodriguez for driving on a highway shoulder.  
After checking his driver’s license and issuing a 
warning, he asked Rodriguez for permission to 
walk his dog around the vehicle.  When he 
refused, Struble detained him until another officer 
arrived, whereupon Struble retrieved his dog, who 
then sniffed and alerted to the presence of meth-
amphetamines in the vehicle. 

Writing for the majority, Justice Ginsberg opined: 

 

 

 

[A] police stop exceeding the time needed to 
handle the matter for which the stop was made 
violates the Constitution's shield against 
unreasonable seizures. A seizure justified only 
by a police-observed traffic violation, 
therefore, “become[s] unlawful if it is 
prolonged beyond the time reasonably required 
to complete th[e] mission” of issuing a ticket 
for the violation,” (quoting Caballes, supra). 

In so doing, the Supreme Court found inapplicable the 
so-called “de minimis rule,” recognized by some of the 
federal Circuit Courts of Appeals, and applied whenev-
er a de minimis amount of time is used to complete the 
purposes of the stop: “A dog sniff, by contrast, is a 
measure aimed at detecting evidence of ordinary 
criminal wrongdoing,” and is “unlike the routine 
measures” normally attendant to traffic stops, like 
checking the driver’s license, determining whether there 
are outstanding warrants and inspecting an automo-
bile’s registration and proof of insurance.  Rodriguez, at 
p. 355. 

Thus, in Davis v. Commonwealth, 484 S.W.3d 288 
(Ky. 2016), the Court recognized the holding of 
Rodriguez and overruled Epps and Johnson. This case 
involved a search after a canine was brought to the 
scene of a routine traffic stop.  A police officer was 
parked on the side of a remote gravel road in rural 
McLean County “looking for DUI drivers.”  With him 
was Chico, his canine partner, which was a trained and 
certified narcotics-search dog.  While sitting there, 
Appellant Davis drove by and the Officer decided to 
follow him. The police officer was aware that Davis 
was possibly involved with illegal drugs, as earlier in 
the day he had discussed such allegations with other 
police officers.  Davis crossed the center line of the 
road 2 or 3 times, and so the police officer stopped him.  
As he approached the driver’s window, the officer 
smelled alcohol coming from within the vehicle and an 
open beer can in the console.  The officer asked Davis 
to exit the vehicle, conducted a pat-down search of the 
Appellant and gave him two field sobriety tests.  
Appellant passed both tests.  PBT showed no presence 
of alcohol.  The officer asked for a consent to search, 
which was refused, because Davis said that several 
people had used his car and he didn’t know what was in 
it.  At that point, the officer informed the defendant that 
he was going to have Chico perform a sniff search of 
the vehicle’s interior, to which Davis objected.  Chico 
sniffed for 1 to 2 minutes before he alerted on a lower 
panel of the vehicle, indicating narcotics.  Methamphet-
amine was then found.  In reversing the conviction after 
a conditional plea, the Supreme Court held: 

Although an officer may detain a vehicle and its 
occupants in order to conduct an ordinary 
traffic stop, 'any subsequent detention ... must 
not be excessively intrusive in that the officer's 
actions must be reasonably related in scope to 
circumstances justifying the initial interfer-
ence."' Turley v. Commonwealth, 399 S.W.3d 
412, 421 (Ky. 2013) (quoting United States v. 
Davis, 430 F0361345, 353 (6th Cir. 2005) 
(citation omitted)). 'Thus, an officer cannot 
detain a vehicle's occupants beyond completion 
of the purpose of the initial traffic stop unless 
something happened during the stop to cause 
the officer to have a reasonable and articulable 
suspicion that criminal activity [is] afoot... [A]s 
recently clarified by the United States Supreme 
Court in Rodriguez v. United States, 135 S. Ct. 
1609 (2015), a police officer may not extend a 
traffic stop beyond its original purpose for the 
sole purpose of conducting a sniff search—not 
even for a de minimis period of time. … 

[A]s explained in Rodriguez, any prolonging of 
the stop beyond its original purpose is unrea-
sonable and unjustified; there is no “de minimis 
exception” to the rule that a traffic stop cannot 
be prolonged for reasons unrelated to the 
purpose of the stop. To the extent that Epps and 
Johnson suggest otherwise, they are necessarily 
overruled by our acknowledgment of Rodri-
guez. Davis, at pp. 293-294. 

III. Kentucky’s trilogy of dog sniff cases. 

Davis was followed by a trilogy of dog sniff opinions 
coming down in 2018, which expanded the holding of 
Davis, and showing an intolerance by the Supreme 
Court for intrusions into the privacy rights of motorists. 

A. It’s not just the amount of time reasona-
bly necessary to complete the necessary 
actions incident to the stop; the officer must 
actually do the things related to the stop. 

The first case in the trilogy was Commonwealth v. 
Smith, 542 S.W.3d 276 (Ky. 2018).  Franklin County 
Sherriff’s Detective Richard Qualls had been surveil-
ling Smith for about three weeks trying to corroborate 
tips he had received from confidential informants that 
Appellee had been trafficking in cocaine.  So Qualls 
staked out Smith at his apartment while sitting in an 
unmarked car.  When Smith left, Qualls followed him, 
and when Smith eventually made a turn without using a 
turn signal, he availed himself of the “collective 
knowledge” doctrine and radioed a canine officer who 
was on standby and told him to pull him over for the 
improper turn. When the canine officer told Smith he 
had pulled him over for not using a turn signal, Smith 
denied it.  The officer asked if illegal drugs were in the 
car, and Smith denied it.  Smith was described as fully 
cooperative, but nervous.  The canine officer then went 
back to his cruiser to get the drug dog, who sniffed and 
alerted at the driver’s door.  The officer asked Smith to 
exit the vehicle whereupon he searched and found 
seven grams of cocaine tucked between the seats.  He 
arrested Smith and found $4,299 in his wallet.  The 
whole thing took about 8 minutes. 

The Supreme Court upheld the “collective knowledge” 
doctrine, and reaffirmed that “an arresting officer is 
entitled to act on the strength of the knowledge 
communicated from a fellow officer and he may 
assume its reliability provided he is not otherwise aware 
of circumstances sufficient to materially impeach the 
information received."  However, the stop was too 
prolonged to uphold the search: 

 

The Court of Appeals noted that Eaton did none 
of the routine matters associated with a traffic 
stop, including the issuance of a citation, while 
he conducted the sniff search. The Common-
wealth contends that Eaton's sniff search did not 
unreasonably extend the time of Appellee's 
detention beyond what would reasonably be 
necessary to effectuate the purpose of the stop 
since Eaton could not have run a license and 
registration check or completed the citation 
paper in the time taken to conduct the sniff 
search. What the Commonwealth overlooks is 
that Eaton conducted the sniff search instead of 
conducting the usual procedures incidental to a 
routine traffic stop. The legitimate purpose of 
the traffic stop, Eaton's proper mission, was to 
cite Appellee for making an improper turn…  
"[W]hen tasks tied to the traffic infraction are 
or reasonably should have been completed, 
further detention of the driver is unreasona-
ble.” [Emphasis added.] 

This was a unanimous opinion, but Justice Cunningham 
concurred separately, in an opinion joined by Justices 
Keller and Venters to “fire a shot across the bow:” 

It is well settled law, as well as common sense, that law 
enforcement is authorized to stop and cite drivers upon 
our public highways for traffic violations. This includes 
such minor infractions as obstructed license plate, 
failure to use turn signal, faulty taillights, and many 
more. However, these stops are not akin to the shaking 
down of cars and people at border crossings. 

The use of large police dogs straining at their leashes 
and directed in their foraging by uniform policemen are 
needed at times. But they are always intimidating. 
Neither a driver, nor a vehicle stopped only for a simple 
traffic violation, should be subject to this invasion 
without the officer having acquired articulable suspi-
cion that some other mischief is afoot. Therefore, I do 
not support the use of canine inspection of vehicles 
without the circumstances reaching such a level, even if 
done simultaneously with the processing of the traffic 
stop and without any delay of that purpose. It may not 
be a violation of the U.S. Constitution. But we have our 
own collective conscience in the Commonwealth of 
Kentucky as proudly asserted in Section 10 of our state 
constitution. 

I realize that this practice is not normally utilized with 
our typically Ozzie and Harriet family on the way to the 
beach. The subjects are usually not our best citizens, 
and there may be, in fact, a high likelihood that some 
other crime is being committed. However, our sacred 
pledge of equal "justice for all" is not reserved for 
hollow recantations at public gatherings. 

B. Nervous behavior, brow sweat and 
smoke blowing insufficient to create a 
“new reasonable articulable suspicion to 
justify a new stop.” 

The second case in the trilogy was Commonwealth v. 
Moberly, 551 S.W.3d 26 (Ky. 2018).  Moberly was 
stopped by Lexington police officer Roman Sorrell for 
an expired tag and no insurance. According to the 
officer, Moberly appeared nervous, sweating at the 
brow, and kept blowing cigarette smoke into the 
vehicle’s interior.  The officer went back to the car, and 
because of these three things, looked up his criminal 
history.  The record does not reflect that he looked for 
outstanding warrants, only that he looked up his history.  
Turns out he had a marijuana trafficking conviction and 
carrying concealed deadly weapons charges.  The 
website did not indicate whether he was convicted of 
these charges.  Officer Sorrell went back to the car, 
informed Moberly he knew about these charges, and 
asked him for a consent search.  Consent was denied.  
The officer admitted that normally he would have 
concluded the stop at this point, but because of the 
nervousness, brow sweat, and cigarette smoke blowing 
into the interior of the car, he asked for a canine unit.  
The canine unit hit on cocaine, methylone, and heroin, 
as well as a handgun.  Appellant pled to two reduced 
charges of trafficking in a control substance, 2nd 
degree, and reserved his right to appeal the stop. Two 
issues arose for the Court: 

(1)  Was the traffic stop unreasonably prolonged?  The 
Commonwealth actually agreed that the stop was 
unreasonably prolonged in this case.  However, they 
argued that there were new grounds for a new stop, 
given the nervous behavior, brow sweating and smoke 
blowing. 

(2) Was there a new reasonable articulable suspicion to 
justify a new stop?  Justice Venters, writing for the 
majority, said “no”: 

This opinion is not for Rakim Moberly. He 
has pleaded guilty and has already served out 
his prison sentence for these crimes. We 
render this opinion for the untold numbers 
of innocent Kentucky citizens who have 
had "criminal charges" and may become 
nervous and sweaty and look around when 
confronted by police at a traffic stop at 
night, and if smoking at the time, would 
reasonably direct the smoke away from the 
officer. They have the right to live their 
lives unfettered by police having no 
reasonable articulable suspicion to 
interfere. The Commonwealth's position is 
tantamount to a rule that says those citizens 
have no Fourth Amendment protection 
against unreasonable searches and seizures. 
We reject that position.  [Emphasis added.] 

C. Police must pursue acts incident to a 
stop with reasonable diligence. 

Finally, in Commonwealth v. Lane, 553 S.W.3d 203 
(Ky. 2018), the Supreme Court concluded with its third 
dog sniff case of the year:  Hopkinsville Police Officer 
Timothy Merrick stopped Lane after he witnessed Lane 
run a stop sign in a high crime area, and radioed for 
additional backup.  When the other officers arrived on 
the scene, they witnessed Lane moving around and 
looking back toward Merrick, which caused the officers 
to have concern for their safety.  After having Lane exit 
the vehicle, the officers performed a pat down search of 
Lane which revealed no weapons or contraband. The 
officers described Lane as appearing very nervous. 
Officer Merrick then retrieved his canine partner, 
Bowie, and deployed the dog to perform a sniff search 
of Appellee’s vehicle. Bowie alerted to indicate the 
presence of drugs on the driver’s side of the vehicle, 
however, no drugs were found in the vehicle. 

While Bowie sniffed around the vehicle, another officer 
observed Lane reaching down by his right side and 
looking back towards the officers. When Bowie alerted 
on the vehicle, one of the officers conducted a second 
search of Appellee’s person. This search revealed a 
packet of cocaine in the right watch pocket of Appel-
lee’s pants.  Appellee was indicted for possession of a 
controlled substance, first degree, first offense, cocaine; 
tampering with physical evidence; and disregarding a 
stop sign.  

 

 

 

Educating Criminal Defense Practitioners 

1 Although Smith was delivered three years after the United States Supreme Court’s opinion in Rodriguez, it might be interesting to note that Franklin Circuit Judge Philip Shepherd issued his 

prescient Order suppressing the seized evidence on March 26, 2015, almost a month before Rodriguez was issued on April 21, 2015. During its pendency in the Supreme Court of Kentucky, 

where the Commonwealth was represented by Special Assistant Attorneys General, Franklin Commonwealth ’s Attorney Larry Cleveland and his assistant Zachary Becker, the Commonwealth 

asked that Rodriguez not be given retroactive application to this case.  However, the Supreme Court pointed out that Rodriguez did not change the law, it simply applied preexisting Fourth 

Amendment case law to the circumstances presented.   
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The trial court refused to suppress the evidence seized as a result of the 

search, but the Court of Appeals reversed.  In affirming the Court of 

Appeals, the Supreme Court of Kentucky held: 

We recognize that a properly-conducted routine traffic stop 

encompasses several tasks reasonably incident to the stop, 

such as checking the validity of the driver’s license, 

determining the vehicle’s registration and proof of insurance, 

and ascertaining if the driver is wanted on outstanding 

warrants. Rodriguez v. United States, 575 U.S. 348, 135 S.Ct. 

1609, 1615, 191 L.Ed.2d 492 (2015) (citing Caballes, 543 

U.S. at 408, 125 S.Ct. 834; Delaware v. Prouse, 440 U.S. 

648, 658-660, 99 S.Ct. 1391, 59 L.Ed.2d 660 (1979)). 

However, police officers are required to pursue these tasks 

incidental to the traffic stop with reasonable diligence. “[I]n 

determining the reasonable duration of a stop, ‘it [is] 

appropriate to examine whether the police diligently pursued 

[the] investigation.’” [Citation omitted.] … 

Obviously, a drug dog sniff search for illegal drugs falls 

outside the scope of routine traffic law enforcement. It is, in 

contrast with the purpose of a routine traffic stop, “a measure 

aimed at ‘detect[ing] evidence of ordinary criminal 

wrongdoing.’ ” Rodriguez, 135 S.Ct. at 1615 (quoting 

Indianapolis v. Edmond, 531 U.S. 32, 40-41, 121 S.Ct. 447, 

148 L.Ed.2d 333 (2000)). 

IV. “Standing” to assert a privacy interest no longer a thing. 

The most recent case in the Supreme Court of Kentucky’s pack of dog 

sniff cases is Warick v. Commonwealth, __ S.W.3d __, 2019 WL 

4072774 (Ky. 2019)(Rehearing denied, February 20, 2020; this opinion 

is not final and shall not be cited as authority in any courts of the 

Commonwealth of Kentucky), a case which examined the issue of 

“standing.”   By a narrow 4-3 margin and with two vigorous dissents, 

the Supreme Court of Kentucky found that a driver had standing to 

assert that the officers’ actions infringed upon his Fourth Amendment 

Rights when a K-9 unit was called to check for drugs due to marijuana 

and a needle being found on a passenger in the vehicle. 

Warick and two passengers, the Bertrams, ordered at the drive-thru 

window at Dairy Queen in Prestonsburg, Floyd County, Kentucky, on 

June 5, 2014, around lunch time. When Warick pulled to the side to wait 

for the order, he backed into a parking space with the rear of his vehicle 

near a grassy area. Meanwhile, a Dairy Queen employee, having seen an 

open container of beer in Warick’s car, called the Prestonsburg police to 

report a possible DUI. 

At that point a barrage of police force arrived on the scene:  Officer 

Tussey arrived within a couple of minutes of being dispatched, followed 

by Lt. Clark and Asst. Chief Hall who arrived shortly afterward. Sgt. 

Dixon arrived next, approximately 10-15 minutes after Tussey.  Tussey 

approached Warick’s driver’s side, saw the open container of beer in the 

car’s console, and asked Warick whether he had been drinking, which 

Warick denied. Tussey had Warick exit the vehicle, and field sobriety 

tests were performed. Warick passed the tests which included a 

preliminary breath test that registered 0.00. Tussey’s pat-down search of 

Warick revealed he was carrying approximately $3,000 cash in his 

pockets. 

Meanwhile, passenger Brian was observed to be fidgety in the car, and 

thus was removed from the vehicle. A search of Brian’s person revealed 

a marijuana cigarette and a hypodermic needle.  Officer Tussey called 

for a K-9 unit. As it approached the car to do a sniff search, the dog 

alerted to the grassy area behind Warick’s car, where the officers 

discovered a baggie of marijuana and a pill bottle about 10-15 feet away 

from the vehicle. The pill bottle, labeled as containing an antibiotic for 

Warick, actually contained seven oxycodone pills. 

 Based upon the contents of the pill bottle, the officers then 

obtained and executed a search warrant for the car, which revealed three 

cell phones and a napkin which the officers said appeared to be a drug 

ledger. Warick was arrested.  Enter Emit Thompson, of the Attorney 

General’s Office and also a Drug Enforcement Administration Task 

Force Officer, who had arrived just in time for the search and seizure, 

and who – as a result of the Floyd County case – obtained a search 

warrant for Warick’s home in Johnson County, in which was discovered 

drug paraphernalia, marijuana, marijuana seeds, and marijuana plants. 

Warick moved to have the evidence against him suppressed, alleging the 

items were discovered because the police unduly prolonged the DUI 

stop.  The trial court denied suppression, and the Court of Appeals 

affirmed, on the grounds that Warick did not have standing (1) to 

challenge the discovery of the marijuana and pill bottle containing 

oxycodone in the grassy area at the Dairy Queen, or (2) to raise a 

constitutional challenge concerning the police actions towards Brian.   

The Supreme Court of Kentucky reversed the trial court and the Court of 

Appeals, holding that Warick properly asserted that the officer’s actions 

infringed upon his Fourth Amendment rights.  In so doing, the Court 

examined the slippery issue of “standing” to assert rights, concluding 

ultimately that the archaic notion of standing had to yield to an 

examination of whether a person had a reasonable expectation of 

privacy: 

A criminal defendant “may only claim the benefits of the 

exclusionary rule [or the ‘fruit of the poisonous tree 

doctrine’], if [his] own Fourth Amendment rights have in fact 

been violated.” United States v. Salvucci, 448 U.S. 83, 85, 

100 S.Ct. 2547, 65 L.Ed.2d 619 (1980). Although the 

aforementioned principle is often referred to as Fourth 

Amendment “standing,” the United States Supreme Court 

held in Rakas v. Illinois that whether a defendant can show a 

violation of his own Fourth Amendment rights “is more 

properly placed within the purview of substantive  

 

Fourth Amendment law than within that of 

standing,” 439 U.S. 128, 140, 99 S.Ct. 421, 58 

L.Ed.2d 387 (1978) (citations omitted)… 

Without performing an extensive review, it is safe 

to say that use of the “standing” concept and 

terminology continues in Kentucky’s Fourth 

Amendment jurisprudence. For example, the 

Commonwealth cites Ordway v. Commonwealth, 

352 S.W.3d 584, 592 (Ky. 2011), in the instant 

case for the premise that a defendant bears the 

burden of establishing his standing to challenge a 

search under the Fourth Amendment…. 

Nevertheless, in a recent unpublished opinion, 

Schmuck v. Commonwealth, this Court again 

recognized Rakas’ authority when considering the 

Commonwealth’s suppression motion argument 

that the defendant lacked standing to assert an 

expectation of privacy. 2015-SC-000511-MR, 

2016 WL 5247755, at (Ky. Sept. 22, 2016) 

(“Nearly forty years ago, the Supreme Court of 

the United States rejected using the standing 

doctrine to analyze whether a defendant had a 

legitimate expectation of privacy.”). Consequent-

ly, we identified a three-step analysis for the trial 

court to conduct on remand to determine whether 

to suppress the evidence at issue, the first step 

being to determine whether the defendant had a 

reasonable expectation of privacy. Id.  [Emphasis 

added.] 

With that, the Supreme Court of Kentucky ended 

(hopefully) the antiquated practice of looking for the 

procedural “standing” to assert a Fourth Amendment right 

in favor of the current and proper practice of determining 

whether there exists a reasonable expectation of privacy.  

The case was remanded for a proper determination whether 

Warick had a privacy interest which persisted after the 

police had determined that there was, in fact, no DUI, and 

that the open beer container had in fact not been drunk by 

the driver. 

V. Where to next? Creative Ways to Use the Caselaw: 

So, this entire article has been about dogs and sniffs, but as 

stated in the Introduction, it has really been about pro-

longed stops after the reason for conducting the stop has 

been resolved.  For that reason, shouldn’t these cases be 

authoritative in instances of prolonged stops where the 

prolonging has nothing to do with dog sniffs?  Indeed, they 

should be, and in fact, they have been. 

1. DUI Investigations (Officer in Training) 

Situation #1 with only DUI charge – Mr. Lexus (name 

redacted due to case being expunged) was leaving a 

wedding reception with his date.  Upon leaving the parking 

lot, he made a bad turn and hit the curb, popping his tire.  

He called AAA to tow his vehicle and they arrived 

approximately 30-45 minutes later.  While AAA is 

assessing the vehicle, an Officer Toombs arrives to the 

scene to and begins to investigate.  After a brief interaction 

with Mr. Lexus, the officer suspects he is under the 

influence of alcohol.  He proceeds to radio dispatch and ask 

if any trainee officers are available to conduct a DUI 

investigation.  Approximately 20 minutes pass until the 

trainee officer, Officer Holbrook, arrives to the scene.  

Once at the scene, the Officer Holbrook conducted the 

FSTs where Mr. Lexus exhibited multiple clues of 

impairment.  Mr. Lexus was arrested and transported to the 

Fayette County Detention Center where he was read his 

implied consent rights, given the opportunity to speak with 

an attorney for 15 minutes, and ultimately blew over a .2 

BAC.  He was charged with DUI 1st Offense, Aggravated.  

During the suppression hearing, Officer Toombs testified 

that he was trained, available, and certified to conduct the 

DUI investigation.  He further testified that he had many 

years of experience with DUI investigations.  He admitted 

that Mr. Lexus was not free to leave at any point after he 

arrived on the scene. He admitted during cross-examination 

that he waited to initiate FSTs for Officer Holbrook to 

arrive to the scene.  He also stated that it was the Lexington 

Police Department’s long-standing policy to request new 

officers the opportunity for field experience on DUI 

investigations.   

After watching the body cam of the approximately 24 

minutes (4 minutes of initial interaction and 20 minutes of 

waiting for Officer Holbrook), the Court concluded that 

Mr. Lexus’s rights were violated due to Officer Toombs’s 

unconstitutional prolongment of the traffic stop.  The 

Commonwealth dismissed the case.  

 

Situation #2 with DUI charge and leaving scene of accident 

charge – Mr. Kia (name redacted because case remains 

pending) was driving home from a friend’s house.  While 

driving home, he rear ends a motorcycle that was stopped at a 

stop light.  The collision caused damage to the motorcycle and 

to Mr. Kia’s vehicle.  Mr. Kia continued to drive home and did 

not stop.  An eye witness caught a description of Mr. Kia’s 

vehicle and license plate and told an officer that was located 

across the street at a gas station.  The license plate given to the 

officer by the eye-witness matched the description of the 

vehicle according to DOT records.   

A second officer, Officer Dabkowski, began investigating the 

hit and run.  He located Mr. Kia driving near DOT’s listed 

address for the registered owner of the vehicle.  Prior to 

initiating the traffic stop, he observed the same license plate 

number and make/model given by the eye witness that was 

involved in the hit and run approximately 15minutes prior.  

After initiating the traffic stop, Officer Dabkowski observed 

damage to the vehicle consistent with an automobile accident.  

During his initial questioning, Mr. Kia admitted to: (1) drinking 

earlier that night, (2) hitting the motorcycle prior, (3) it was a 

mistake to be driving.   

Once Officer Dabkowski returned to his vehicle, he radioed 

dispatch requesting for a trainee officer to conduct a DUI 

investigation.  Officer Hoskins, a new and inexperienced 

officer, arrived to the scene approximately 16 minutes after 

Officer Dabkowski made the request.   

During the suppression hearing Officer Dabkowski admitted 

that he was trained, experienced, capable, and certified to 

conduct the DUI investigation.  He also admitted on cross-

examination (surprisingly that he did not “diligently pursue the 

DUI investigation upon returning to his vehicle to request for a 

trainee officer.  During final arguments, the Commonwealth 

argued that because of the presence of a separate investigation 

(the hit and run), Mr. Kia’s rights were not violated and Court 

should not suppress based on Rodriguez grounds.   The Court 

disagreed and suppressed all evidence after Officer Dabkowski 

returned to his vehicle.  Therefore, the Commonwealth still has 

evidence of the hit and run and incriminating statements for a 

DUI.  However, they have offered for Mr. Kia to only plea to 

leaving the scene of the accident in exchange for dismissing the 

DUI. 

2. Traffic Stop while Other Investigation in 

Progress 

Homeland Security Investigations (“HSI”) agents began 

surveilling a Toyota Highlander in Phoenix, Arizona.  The HSI 

agents believed they observed bales of suspected marijuana 

being loaded into the Toyota Highlander.  HSI agents continued 

“constant surveillance “of the Toyota Highlander as it traversed 

across the country.  Eventually the Toyota Highlander parked at 

215 Green Street, Nicholasville, KY 40356. While HSI  agents 

were  surveilling  the  Toyota  Highlander  and  the  215  Green  

Street residence, they observed two Hispanic males leave the 

215 Green Street residence and enter a white work truck. 

One of the individuals was identified by HSI agent as Fabian 

Zavala-Romero, a known undocumented illegal alien and a 

suspect in their ongoing investigation.   Agents observed the 

Hispanic males take items wrapped in plastic bags from the 

residence to the work truck.  Once in the truck, Fabian Zavala-

Romero and the unknown Hispanic male left the residence.  

While HSI agents continued their surveillance of the Green 

Street residence, they contacted the Nicholasville Police 

Department (“NPD”) to request assistance to conduct a traffic 

stop on the white work truck. Sgt. Fryman, Det. Casey, and 

Det. Warren of the NPD initiated the traffic stop at the order of 

HSI SA Elton. According to Sgt. Fryman, the basis for the 

traffic stop was HSI SA Elton’s observation that Fabian Zavala-

Romero is an undocumented alien illegally present in the 

United States and HSI agents have immigration authority in the 

United States.   

Once the traffic stop was initiated, both subjects were 

immediately placed into handcuffs.  During the handcuff 

process, Mr. Mendoza-Ricardo provided a Georgia driver’s 

license, social security card, and vehicle information.  Mr. 

Zavala-Romero was placed in the back of a police cruiser.  

After the immediate arrest of both individuals, officers began to 

search the white work truck.  No illegal substances were found.  

After approximately 10 minutes, officers called in Mr. 

Mendoza-Ricardo’s information to dispatch to confirm his 

identity.   

While the traffic stop was taking place, the individuals at the 

Green Street house were unloading bales of marijuana into the 

residence.  Officers converged upon the house, seized the 

drugs, and detained those individuals.  HSI Elton was pulled 

from the Green Street house and arrived at the traffic stop 

approximately 16 minutes later.  When HSI Elton arrived at the 

scene, he ordered both Mr. Mendoza-Ricardo and Mr. Zavala-

Romero to be transported to Nicholasville Police Department 

for questioning.  During questioning, Mr. Mendoza-Ricardo 

made incriminating statements after being advised of his 

Miranda Rights.   

Suppression motion was filed based on Rodriguez due to the 

unconstitutional prolongment of the stop with Mr. Mendoza-

Ricardo.  Counsel argued that because the cited purpose of the 

stop was to arrest an illegal alien and Mr. Mendoza-Ricardo 

was not illegal, his rights were violated.  Counsel also argued 

that 10 minutes to contact dispatch as Mr. Mendoza-Ricardo 

waited handcuffed was unconstitutional.  Finally, counsel 

argued that the 16 minutes Mr. Mendoza-Ricardo waited until  

 The federal court was not persuaded that Mr. Mendoza-

Ricardo’s rights were violated.  The Court found that the NPD 

officers’ actions were reasonable.  The Court also found that 

reasonable suspicion evolved into probable cause once the 

individuals were observed transporting bales of marijuana into 

the residence, while Mr. Mendoza-Ricardo was stopped.  Mr. 

Mendoza-Ricardo entered a conditional plea and has filed an 

appeal with the Sixth Circuit Court of Appeals.  The appeal has 

been briefed by both parties and is awaiting a ruling.   
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COVID 19 HELP 

Missed our recent 1 hr webcast on TRIALS, PROCEEDINGS & CLI-

ENTS AMIDST THE PANDEMIC? No worries, members can watch 

On Demand at no cost here. Educational purposes only, no CLE 

credit.  

Looking for more resources to help you with your practice under 

COVID 19? Please go to our website and visit the dedicated COVID 

19 webpage here. We have also added several motions and other doc-

uments to the Document Resource Library, accessible via your mem-

ber portal.  

NACDL also released a great report about reopening, read it by 

clicking the image below. 
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https://www.kacdl.net/content.asp?contentid=245
https://www.kacdl.net/ev_calendar_day.asp?date=9/18/2020&eventid=81
https://nacdl.org/getattachment/56802001-1bb9-4edd-814d-c8d5c41346f3/criminal-court-reopening-and-public-health-in-the-covid-19-era.pdf
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We are thrilled to introduce you to our new Board Director and Amicus 
Committee Chair, the Hon. Mike Mazzoli, who practices with the law firm 
Cox & Mazzoli, Louisville, KY. 
 
“Mike is well-respected by both the bench and bar for his professionalism 
and civility in the cases he practices before the state and federal 
courts.  He enjoys a reputation for integrity, high quality advocacy and 
effective representation that results in successful outcomes  for  his 
clents.  KACDL will benefit from his membership on its board of directors, 
as well as his leadership as Chair of the KACDL Amicus  Curiae Commit-
tee.”  

  Daniel T. Goyette, Defender Emeritus, Louisville Metro Public De 
 fender’s Office (who, incidentally, taught Mr. Mazzoli the subject of  
 Advanced Criminal Procedure at the Brandeis School of Law) 

 
Mike was a member of the United States Sentencing Commission’s Prac-
titioner’s Advisory Group, a panel of seventeen attorneys from around the 
United States who are chosen to advise the Sentencing Commission on 
such matters as priorities for sentencing reform and proposed amend-
ments to the Sentencing Guidelines. Mike served a three-year term (2009
-2012) as one of three at-large members on the committee. 
 
Mike is the head of the Criminal Justice Act Attorneys Panel, a group of 

over one hundred federal criminal defense attorneys in the Western Dis-

trict of Kentucky who accept appointments to defend indigent clients in 

federal court. As Panel Representative, Mike regularly provides updates 

about changes in criminal law, local and national legal education semi-

nars, good sources of case law and analytical information, and details 

about billing rates and payment processing for appointed attorneys. Mike 

also helps manage the Panel, serves as liaison to the federal Judges, 

and represents the Western District of Kentucky’s attorneys at the annual 

national conference of Panel Representatives. Mike was named to lead 

the panel in 2005 and has been reappointed to four-year terms through 

2021. 

 
Mike is the President and Chairman of the Board of Directors for the Fed-
eral Community Defender’s Office, the agency that serves as the “public 
defender” for persons accused of federal crimes in the Western District of 
Kentucky. As Board member, Mike helps manage the office’s business 
affairs and consults on other matters as appropriate. Mike was named to 
the Board in 2002, and reappointed by the Western District of Kentucky 
Judges for successive three-year terms in 2006, 2009, 2012, and 2018.  
 
Mike was selected to serve on the Advisory Committee on Rules of the 
United States Court of Appeals for the Sixth Circuit commencing April 1, 
2015. Mike provides the Sixth Circuit with the benefit of his advice and 
recommendations on behalf of the practicing bar with regard to the Sixth 
Circuit’s local rules and internal operation procedures. Mike was recom-
mended for service on this committee by one or more judges serving on 
the Sixth Circuit based on his experience in federal practice, including 
practice Before the Sixth Circuit. 
 
 
 

Education: University of Louisville, J.D., 1992, University of Notre Dame, 

B.A., 1983 

Admitted: 1992, Kentucky; 1994, U.S. District Court, Western District of 
Kentucky; 1997, U.S. Court of Appeals, 6th Circuit; 1999, U.S. District 
Court, Eastern District of Kentucky and U.S. District Court, Southern Dis-
trict of Indiana; 2001, U.S. Court of Appeals, 7th Circuit and U.S. Court of 
Federal Claims 
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INTRODUCING  

        MIKE MAZZOLI 

I’m pleased to be part of the 
KACDL’s Amicus Committee, and 
look forward to helping KACDL 
weigh in on appeals concerning 
issues that affect criminal rights and 
practice in Kentucky.  If you know 
about a case whose outcome might 
help or harm the cause of criminal 
defense, or would like to be on our 
list of writers to draft an amicus 
brief for KACDL, please let us 
know at amicuscuriae@kacdl.net. 

https://www.coxandmazzoli.com/firm.html
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SCHOLARSHIP OPPORTUNITIES 

Are you an attorney interested in attending via in person or live 
stream our upcoming DUI Defense Seminar? We have one full-tuition 
scholarship available but hurry, the deadline to submit your request 
for sponsorship is September 10th! Send request with your name to: 
education@kacdl.net   

 

 

Are you a young defender or do you know a young defender who 
wants to be a member of KACDL? We have sponsorships available.   

  

Do you have an intern, friend, or family member graduating from 

law school? Give that graduating law student a gift of KACDL 

membership! Law students can join for one year at a rate of $25 

and membership includes FREE CLE registrations!  Get a mem-

ber application here.   

Young Defender Scholarship Application 

KACDL is a 501 (C)(6) non profit and as such relies 
deeply on your donations.  Please help us continue our 
mission. 
 
Donate to KACDL's General Fund 

 
 

Sponsor a Young Defender 

Sponsor a Young Defender today! Your donation is 100% tax 

deductible and will support a Young Defender desiring to join our 

organization. Regular Young Defender Membership rate is $50 

per year for Public and $75 per year for Private. 

 

 

NCDC Scholarship 

Sponsor an attendee to the NCDC Trial Practice Institute 

 

 Thank You to 

those that have          

donated! 

DONATE NOW 

DONATE NOW 

DONATE NOW 

KACDL Contact Information: 

Donna Brown, Executive Director 
Email: director@kacdl.net 

(502) 594-1375 
P.O. Box 326  

Hebron, KY 41048    

mailto:education@kacdl.net?subject=DUI%20DEFENSE%20SPONSORSHIP%20REQUEST
http://www.kacdl.net/files/KACDL%20Membership%20Application.pdf
http://kacdl.membershipsoftware.org/Files/KACDL Young Member Defender Fund Application.docx
http://kacdl.membershipsoftware.org/donation.asp?donationid=1
http://kacdl.membershipsoftware.org/donation.asp?donationid=1
http://kacdl.membershipsoftware.org/donation.asp?donationid=2
mailto:director@kacdl.net

